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ARTICLE 1: DEFINITIONS
THE FOLLOWING DEFINITIONS APPLY: 

a.	 “General	Conditions”: the General Conditions of Issuance of the Moerdijk Port 
Authority 2020; 

b.	 “Management	area”: the port area encompassing the Moerdijk seaport and 
industrial areas, as shown in Appendix 1 with the exception of the area known 
as Logistiek Park Moerdijk; 

c.	 “Special	Conditions”: the conditions that apply in addition to, supplementary to 
or in deviation from the General Conditions, those stated in the deeds of 
establishment and/or change of leasehold agreement or rental agreement; 

d.	 “Canon”: the sum of money (ground rent), calculated as a percentage of the 
land value at issuance, per square metre per year, paid by the Leaseholder to 
the Moerdijk Port Authority for the use of the leased land; 

e.	 “Chemical	area”: site(s) located next to the Industrial Park on which, compared 
to other areas of the port and industrial estate (more specifically, the Industrial 
Park), further conditions based on the deed of exchange of 9 June, 1991 apply. 
The Chemical Area is shown on the drawing in appendix 4;

f.	 “Establishment	Committee”: The Establishment Committee is an advisory 
committee represented by all parties, which a company may have to deal with 
when establishing new operations. These are the Municipality of Moerdijk, the 
Province of Noord-Brabant, the Brabant Delta Water Board, and the Moerdijk 
Port Authority;

 
 This committee assesses requests for advice at an early stage on the subjects of 

environmental issues, potential hindrances to the immediate area, spatial 
planning (zoning issues), housing law (building permits), and, based on these 
investigations, presents a preliminary opinion to the Management of the 
Moerdijk Port Authority;

g.	 “Contracting	party”: the party with whom the Moerdijk Port Authority has a 
contractual agreement;

h.	 “Leaseholder”: the acquirer of the leasehold, as well as their legal successors; 

i.	 “Tenant”: the party with whom the Moerdijk Port Authority has a rental 
agreement; 

j.	 “Management”: the management of the Port of Moerdijk N.V., or its authorized 
representative(s);

k.	 “Land”	or	“Terrain”: depending on the nature of the contract, the leased site or 
permanent property of real estate;

l.	 “Ground	located	on	water”: the site adjacent to the water, embankment or 
quay wall, or stretch of water with embankment, if the agreement also relates 
to this;

m.	 “Land	value”: the free sale value of the site of land;

n.	 “Major	maintenance”: activities intended bring the technical condition of 
buildings and installations that have gradually decreased to an acceptable level 
in the context of NEN 2767 and / or the standard CROW quality level for 
maintenance;

o.	 “Port	Authority	(Moerdijk)”: the Port of Moerdijk N.V.;
    
p.	 “Harbour	master”: the harbour master, employed by the Moerdijk Port 

Authority, as referred to in the Port of Moerdijk seaport and industrial estate 
byelaws, as applicable at any time;
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q.	 “Rent”: the amount of money owed per square metre per year by the Tenant to 
the Moerdijk Port Authority for the use of the land leased (including any 
buildings); 

r.	 “Mortgage	holder”: the mortgage holder as referred to in Article 57 of this 
General Terms and Conditions; 

s.	 “Industrial	Park”: the area of the port and industrial estate between SNC and 
the Port of Moerdijk, being approximately 120 hectares in area, to which the 
special provisions of the deeds of transfer of 27 January, 2009 apply. The 
Moerdijk Industrial Park is shown in the drawing in Appendix 3;

t.	 “Quay	wall”: a vertical or almost vertical embankment structure and all its 
associated substructures;

u.	 “Quay	side”: a strip of land located directly behind the quay wall, on which 
loading, unloading, transhipment and storage activities take place, which are 
not part of the issued leasehold or rental agreements;

v.	 “Minor	maintenance”: activities that slow the deterioration of buildings or 
installations. This includes: (1) Periodic, preventive activities not on a 
contractual basis and activities arising because of legally required inspections; 
(2) Occasional work to rectify faults and remedy complaints and unforeseen 
circumstances (corrective maintenance);

w.	 “Month”: means the period of time that starts on the day of a given date of a 
calendar month and ends with the end of the day preceding the day with the 
same date of the following calendar month;

x.	 “Buildings”: at any time, established, placed or existing real estate being above, 
on, in the ground, or on terrain. This includes, insofar as this is the case, all 
foundation remains, piles, pipes, cables, scaffolding, paving, partitions and 
buildings built, or those building or construction permits granted before the 
agreement of the contract;

y.	 “Overeenkomst”: alle terzake aangegane of nog aan te gane overeenkomsten 
betrekking hebbende op een perceel grond van het Havenbedrijf Moerdijk 
(daaronder verstaan de overeenkomst tot verhuur of tot uitgifte in erfpacht); 

z.	 “SBIM”: the Stichting Beveiliging Industrieterrein Moerdijk (Moerdijk Security 
Association), established in Moerdijk; 

aa.	 “SBM”: the Stichting Brandweerzorg Moerdijk (Moerdijk Fire Service), 
established in Moerdijk; 

ab.	 “Embankment”: every embankment (with the exception of a quay wall) 
measured from the dividing line of the leased site up to the ground level, 
including all associated substructures;

ac.	 “Tariff	Regulations”: the annually determined regulations adopted by the 
Moerdijk Port Authority’s Management containing the applicable rates 
concerning permits or licences, (sea) port dues, et cetera;

 THE FOLLOWING DEFINITIONS APPLY TO THE PERPETUAL CLAUSES 
CONCERNING MOERDIJK INDUSTRIAL PARK: 

ad.		 “Permanent	Infrastructure”: the currently existing railway with ditch, the ten 
inch oxygen line of L’Air Liquide, the six inch nitrogen pipeline of L’Air Liquide, 
the instrumentation cables to the L’Air Liquide facility, the electric power cables 
for street lighting for the L’Air Liquide facilty, the four inch Acetylene line to 
Messer Griesheim, the decommissioned cables from the former public lighting 
along the old river embankment and PTT facility, an out-of-service four inch 
drinking water pipe, the three inch EO pipe from MEOD to Kolb and the 
instrumentation and electrical cables to the EO meter station at Kolb, and any 
infrastructure that is located in or on the Sold areas and is displayed on the 
drawing in appendix 3 in these General Terms and Conditions (with descriptions 
“former public lighting PTT and 4”, “out of service drinking water pipe”,“ 
easement (5643 m2) ”, “easement (2524 m2)”) and “easements (5643 m2)”); 
where the term “inch” shall be understood as the English measure of length;



3

ae.		 “Data	Room”: the documents, information and data made available in 
electronic form prior to concluding the Purchase Agreement, in order to give the 
Buyer the opportunity to conduct an investigation (or have one carried out) and 
in order to enable the Buyer to make a purchase decision entirely based on its 
own research (and the investigation of its advisors);

af.		 “The	Purchase	Agreement”: the purchase agreement between the Seller and 
the Buyer agreed on 30 December 2008;

ag.		 “Buyer”: the public body: Moerdijk Port Authority, more specifically its legal 
successor Havenbedrijf Moerdijk N.V., established in Zevenbergen, 
aforementioned;

ah.		 “Northern	Terrain”: the location locally known at the address of Chemieweg 
and Westelijke Randweg and cadastral determined by the Municipality of 
Klundert section B number 1909 (size, sixteen hectares fifty two ares seven 
centares) as well as section C numbers 1742 (size, ten hectares forty-one ares 
thirty centares), 1870 (size, eight hectares one are and fifty-four centares), 1902 
(size, two ares sixteen centares), 1903 (sixty seven ares and forty-six centares), 
1904 (size, forty ares and sixty-nine centares), 1905 (size, one hundred nine and 
forty hectares forty ares and forty nine centares) and the remaining plots 
cadastral determined by the Municipality of Klundert section C numbers 1743 
and 1873;

ai.		 “Parties”: Seller and Buyer; 

aj.		 “Process	plants”: installations that produce chemical products on an industrial 
scale, produce raw materials and semi-finished products, using mainly 
petrochemical, biochemical and/or physical processes; these include: chemicals, 
oil refining and petrochemicals, pharmaceutical industry, natural gas extraction, 
blast furnaces and papermaking;

ak.		 “The	Sold	Land”: 
 1. the plot of land (a building site within the meaning of the 1968 Sales Tax Law) 

with permanent infrastructure located in Moerdijk, locally known as Westelijke 
Randweg (unnumbered) and Zuidelijke Randweg (unnumbered), those parts of 

the plots cadastral determined by the Municipality of Klundert as section C, 
numbers 1704, 1743 and 1873 and the whole plot cadastral determined by the 
Municipality of Zevenbergen as section A, number 761, this last plot measuring 
twelve hectares, forty-nine ares and ninety-six centares, together measuring 
about fifty-eight hectares, ninety-four ares and forty-nine centares, as indicated 
with diagonal shading lines on the drawing with number Tc9350631E attached 
as appendix 3 to these General Terms and Conditions, and with specified partial 
cadastral plots and the entire cadastral plot, for the application of the Land 
Registry Fees, form together one unit of real estate;

 2. the plot of land (a building site within the meaning of the 1968 Sales Tax Law) 
with permanent infrastructure located in Moerdijk, locally known as Zuidelijke 
Randweg (unnumbered) and Westelijke Randweg (unnumbered), those parts of 
the plots cadastral determined by the Municipality of Klundert, section C, 
numbers 1704 and 1743, approximately measuring forty-six hectares, forty-four 
ares and sixty-four centares, as indicated with diagonal shading lines on the 
drawing with number Tc9350631E and which listed partial cadastral plots for the 
application of Land Registry Tariffs together form one unit of real estate; and

 
 3. the plot of land (primarily a building site within the meaning of the 1968 Sales 

Tax Law) with permanent infrastructure located in Moerdijk, locally known 
Zuidelijke Randweg (unnumbered) and Middenweg (unnumbered), those parts 
of the plots cadastral determined by the Municipality of Klundert, section C, 
numbers 1704 and 1743 and that part of the plot known as section A, number 
388, cadastral determined by the Municipality of Zevenbergen, together 
measuring approximately twenty-six hectares, sixty-one ares and three centares, 
as indicated with diagonal shading lines on the drawing with number 
Tc9350631E and which mentioned partial cadastral parcels and which listed 
partial cadastral plots for the application of Land Registry Tariffs together form 
one unit of real estate;

al.		 “Seller”: the private limited company, SHELL Nederland Chemie B.V., having its 
registered office in Rotterdam.

 Singular or plural versions of the definitions can be used without loss of the 
substantive meaning.
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ARTICLE 2: DISSOLUTION  
OF CONTRACT 

1.  The Moerdijk Port Authority is entitled to an oral unsigned agreement or an  
 agreement prior to the notarised deed establishing the leasehold to terminate  
 with immediate effect, without any formal notice or judicial intervention being  
 required, in the following cases; 

a. if a contracting party is, prior to the execution of the deed establishing the 
leasehold or commissioning of leased land, with or without buildings, declared 
bankrupt; 

b. in case of filing or declaration of bankruptcy or offer of agreement outside 
bankruptcy or application for the granting of suspension of payment by the 
contracting party ;

c. in the event of death of the contracting party or termination or liquidation of 
the party in the case of insufficient credit rating; 

d. if the contracting party has made any incorrect or incomplete statements, or on 
its behalf, or concealed any known fact or circumstance, which it understood or 
could or should have understood to be of vital importance for the Moerdijk Port 
Authority when establishing the agreement, as well as;

e. in the event of the executory confiscation of movable property or real estate of 
the contracting party;

2. The Moerdijk Port Authority will notify its aforementioned decision to the 
contracting party;

3. In application of this article, the Moerdijk Port Authority can no way be held for 
any compensation. 

ARTICLE 3: SOIL SURVEY

1. Regarding the presence of substances hazardous to the environment or public 
health, or unacceptable substances, in the land to be leased (including the solid 
soil substrate including the groundwater and soil-gas contained therein), an 
exploratory soil investigation in accordance with the applicable NEN standards 
(currently: NEN 5740) (Strategy to carry out exploratory soil research studies 
into the environmental/hygienic quality of the soil and ground) will be 
commissioned by Moerdijk Port Authority. This will be preceded by a 
preliminary investigation in accordance with the applicable NEN standards 
(currently: NEN 5725) (Strategy to conduct preliminary investigations at 
exploratory and further investigation levels). 

2. If the results of the exploratory soil survey lead to the suspicion of a historic 
case of serious contamination (as defined by the Soil Protection Act) or of a 
so-called “new soil contamination” (ie created after 1 January 1987), this will be 
followed by a further soil survey, in accordance with the applicable NEN 
standards (currently: NEN 5755) (Strategy to conduct further research to 
investigate the nature and extent of soil contamination), commissioned by the 
Moerdijk Port Authority. The purpose of this survey is to determine the 
seriousness and urgency (of sanitation) of the pollution.

3. If the preliminary investigation and/or the exploratory or further soil surveys 
indicate that the soil is (possibly) contaminated with asbestos, a further soil 
survey must be carried out to determine the seriousness and urgency (of 
sanitation) of the pollution. This should be carried out in accordance with the 
applicable NEN standard (currently: NEN 5707) (Soil inspection, sampling and 
analysis of asbestos in the soil). 

4. The results of this investigation shall be recorded in a report in which the state 
of the soil and groundwater is observed and described, and, depending on the 
use that the contract partner wants for the ground, and if the ground or the 
groundwater contains unacceptable substances, then the applicable standards 
of environmental or public health concerns apply. 
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 In this case, unacceptable means the presence of substances to such quantity 
and/or extent that this situation can be considered harmful to the environment 
or public health according to the current standards and/or results in restrictions 
of use and/or leads to the requirement to take soil remediation measures.

5. The Moerdijk Port Authority prepares the report before enacting the notarial 
deed, or as soon as possible before the contracting party signs the agreement. 

6. If the investigation shows that the ground contains unacceptable levels of 
substances that are considered harmful by the applicable environmental or 
public health standards, the parties will consult towards any sanitation or other 
measures to secure the land in accordance with the agreement. If parties do not 
reach an agreement, either party is entitled to terminate the agreement without 
being liable to pay damages. 

7.  Regarding substances that are considered harmful according to the applicable 
environmental or public health standards, the following are not recognized: 
foundation remains, clean rubble or other constructional material remains, or 
the presence of circumstances that may influence the loadbearing capacity of 
the soil. Paragraph 4 of this article does not therefore address these matters. 

8. If the contracting party forgoes from invoking the termination, as referred to in 
paragraph 4, it can no longer rely on the services, regarding the environmental 
situation, mentioned in the contracted agreement between the Moerdijk Port 
Authority and the contracted party.

9. The contracting party indemnifies the Moerdijk Port Authority against all claims 
from third parties for compensation for any damages that may arise as a result 
of contamination of the soil with substances by or because of the buyer, 
Leaseholder or Tenant that, according to the prevailing views at that time, posed 
an environmental and/or public health risk. 

10. The contracting party also indemnifies the Moerdijk Port Authority against all 
claims from the contracting party and from third parties for compensation for 
damage, including consequential damage, which may arise as a result of the 
investigation into, or the discovery of, unexploded ordnance originating from 
the Second World War in the ground of the Moerdijk Port and Industrial Park 
area. 

11. Moerdijk Port Authority is not indemnified against the contracting party in any 
way whatsoever.

ARTICLE 4: CONTAMINATION 
1. If before the date of signature of the notarial deed or the signature of the 

agreement or, if earlier, before the date of the actual occupation of real estate, 
otherwise as a result of a soil survey as referred to in Article 3, unacceptable 
levels of substances, in the sense of paragraph 4 of Article 3, are determined to 
be present, the parties will consult towards any sanitation or other measures to 
secure the land in accordance with the agreement. If parties do not reach an 
agreement, either party is entitled to terminate the agreement without being 
liable to pay damages.

ARTICLE 5: CONDITION
1.  The real estate shall be delivered in the condition in which it is on the date of 

completion of the notarial deed, or the date of signing the agreement, or in the 
event of earlier commissioning, at the time of commissioning. 

2.  The actual delivery of the leased site will, subject to further agreement, to take 
place on the occasion of the signature of the notarial deed. If the actual delivery 
takes place at an earlier time, the Moerdijk Port Authority’s duty of care ends at 
this earlier time. The actual delivery in case of rent will, subject to further 
agreement, take place on the commencement date of the lease stated in the 
agreement.

3. The real estate issued is, therefore, from the moment of the actual delivery 
referred to in paragraph 2 of this article, at the risk of the contracting party.
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4. Unless otherwise stated or agreed in writing, the ground is issued under the 
following conditions:

 a. unconditionally and not subject to reduction, termination or any type of 
destruction; 
b. unburdened with attachments, mortgages or registrations thereof, nor with 
other than the specified rights;

 c. free of (other) rent, lease and other user rights.

5. When entering into the agreement, the Moerdijk Port Authority will give 
notification of all easements, perpetual clauses, qualitative obligations and 
other burdens and restrictions, as far as known from the public registers as 
referred to in art. 3:16 BW or otherwise known to it. The contracting party 
expressly accepts the burdens and restrictions arising from these documents. In 
addition, the contracting party explicitly accepts those charges and restrictions 
that are not known from the public registers as before described insofar as they 
are known to it from the factual situation and/or does not reasonably imply a 
substantial impact.

6. The Moerdijk Port Authority does not grant any indemnification for any 
unknown omissions.

7. Properties other than those required for normal use and for omissions known to 
the contracting party are not covered by the Moerdijk Port Authority.

ARTICLE 6: SURFACE AREA
1. A map (drawing of the current situation) certified by both parties of the 

agreement to be issued, will be added to the deed and/or the agreement. The 
coordinates, whether indicated on it or not, can be used to divide the issued site 
plot in cadastral terms (if necessary).

2. If the exact cadastral boundary is not sufficiently clear, the boundary of the site, 
for the account of the Moerdijk Port Authority, at the request of the contracting 
party, will be indicated before the date of the actual delivery of the land. 

3. In the case referred to under paragraph 2, the parties declare to agree that the 
results of the measurements referred to under paragraph 2, according to the 
instructions of the parties of the description in the agreement and on the 
situation drawing, therefore determine what leasehold issued/obtained or has/
will be rented.

4.  Over or under measurement of less than 5% of the size of land will, unless upon 
recalculation of the purchase, leasehold or rental amount, grant neither party 
the right to take any action.

ARTICLE 7: INFORMATION /  
SURVEY OBLIGATIONS
1. The Moerdijk Port Authority guarantees that it will notify the contracting party, 

with regard to all information regarding the site, which applicable traffic 
situation should be brought to the knowledge of the contracting party. 

2. The Moerdijk Port Authority is not obliged to provide information about any 
competitive relations, the geological/geotechnical condition of the ground and 
about other facts, which are known to the contracting party or as the result of 
its own surveys, to the extent that such surveys of the applicable traffic situation 
may be required from the contracting party. 

3. The contracting party expressly accepts that the content as well as the results of 
surveys into the facts and circumstances of the applicable traffic situation are to 
be included into its own surveys, and are at its own risk.
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ARTICLE 8: DECLARATIONS
 

MOERDIJK PORT AUTHORITY DECLARES, IN SO FAR AS IT IS OTHERWISE 
DETERMINED OR AGREED,THE FOLLOWING: 

a. The Moerdijk Port Authority is authorized to enter into the agreement with the 
contracting party in question; 

b. Upon completion of the agreement, the site will not be entirely or partially 
rented, hired or in any other way be handed over to a party other than the 
contracting party, unless with the written consent of the contracting party;

c.  There are no changes prescribed or announced by government departments or 
utility companies regarding the Moerdijk Port Authority land which have not yet 
been carried out;

d. The land is not involved in any land consolidation or redevelopment plans and is 
not designated for expropriation;

e. There are no obligations to third parties with regard to third parties’ preferential 
rights or option rights.

ARTICLE 9: DEED OF LEASE
1. The lease is issued by deed of issue in the presence of a notary appointed by the 

Moerdijk Port Authority, after consultation with the Leaseholder.

2. The deed of issue of the right of leasehold includes:
 a. the commencement date and the period of time for which the ground lease is 

granted;
 b. the value of the canon and the time when it can be revised;
 c. the purpose, for which the site is leased and can be used, and therefore, for 

which the site and buildings may be used; 
 d. the dates on which the payment terms of the canon must be met;

 e. the general provisions that will apply to the leasehold and the special 
provisions, which have been made or agreed;

 f. the details of any buildings.

ARTICLE 10: DURATION
1. The leasehold land is issued for a specific period of time, unless the deed of 

issue specifies otherwise, for either a period of 25 years or a period of 40 years.

2. The period of leasehold is extended by the same term after the first period has 
expired, unless the Leaseholder has terminated the agreement. This can only be 
achieved at least one year before the expiry of the first period of the leasehold 
by means of a bailiff’s notification.

3. The leasehold can be terminated (on an interim basis) by the Moerdijk Port 
Authority on the grounds and methods as determined in Article 52 and 
onwards.

4. The leasehold agreement cannot be terminated prematurely by the Leaseholder 
during the term of the leasehold.
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ARTICLE 11: PERPETUAL CLAUSE
1. Insofar as these General Terms and Conditions as well as those in the agreement 

conditions not already stated as an obligation within the meaning of Article 6: 
252 of the Dutch Civil Code, it can be regarded that the contracting party and its 
specially titled legal successors (subject to an explicit exemption from the Board 
of Management) are obliged with every transfer, division and/or merging of the 
site or the leasehold or the issue of leasehold, of a limited right or the granting 
of another right of use, to negotiate and accept the conditions under which the 
rights given to its legal successors imposed and for the benefit of the Moerdijk 
Port Authority, on forfeiture by the contracting party and any subsequent 
acquirer who fails to have it adopted, imposed, negotiated and accepted, will be 
subject to an immediately due and payable, and not for judicial moderation, fine 
of 25 times the amount of the annual ground rent or the amount paid to the 
contracting party and its counterparty, in consideration of the transaction, a 
minimum of € 50,000 (in words: fifty thousand euros), for and without prejudice 
to the jurisdiction of the Moerdijk Port Authority to also claim compliance and/
or compensation damages.

ARTICLE 12: LEGAL RECOURSE
1. Insofar as in the provisions set out in this agreement, the Moerdijk Port  
 Authority is granted some special authority, which has no effect on the rights of  
 the Moerdijk Port Authority, all other legal recourse or claims, which are at its  
 service or due, to apply or set, insofar as this authority is not expressly limited.

ARTICLE 13: DUTCH LANGUAGE
1. In the event of translation of these General Conditions and/or the individual  
 agreements, only the Dutch text will be decisive.

ARTICLE 14: SANCTION PROVISIONS
1. In the event of non-fulfilment or violation of its obligations stated in the  
 agreement and the  associated General and Special Conditions, the contracting  
 party is by default in accordance with the provisions of Article 6:83 of the Civil  
 Code without notice.

ARTICLE 15: PENALTIES
1. The Moerdijk Port Authority may, whenever the contracting party does not 

comply with the obligations due to the Moerdijk Port Authority, impose a fine of 
€ 1,000.00 per day for as long as the violation continues.

2. The provisions of the first paragraph of this article allow the authority of the 
Moerdijk Port Authority to also claim compensation without prejudice. In this 
respect, the Moerdijk Port Authority and the Leaseholder explicitly deviate from 
that which is stated in Article 92 paragraph 2 of Book 6 of the Dutch Civil Code.

3 The fine as referred to in the first paragraph of this article is immediately due 
and payable upon non-fulfillment or violation without requiring notice of 
default. Thereby the contracting party will be charged interest at the rate of one 
and twenty-five hundredth percent (1.25%) per month or portion thereof, until 
such time that the penalty has been paid.
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ARTICLE 16: APPLICABILITY
1. Unless expressly stated below, is the part of the General Terms and Conditions 

called “Phase 1: Contract” applicable without prejudice if and insofar as to 
diverge from the nature of the agreement.

ARTICLE 17: TITLE
1. This part of the general terms and conditions shall be referred to further as  
 “General Conditions for Issuance Moerdijk Port Authority 2020 “Phase 1:  
 Contract”.

BACK TO TABLE OF CONTENTS



10

CONSTRUCTION
PHASE 2:
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ARTICLE 18: CONSTRUCTION AND 
OPERATING OBLIGATIONS
1.  The contracting party is not permitted to use in a different way or give a 

different purpose to the ground and the buildings other than determined in the 
agreement and/or additions, unless after obtaining written permission from the 
Management.

2. The Management may grant the permission referred to in the first paragraph of 
this article, under conditions to be set for that purpose, for a fixed period or 
until termination.

3. The contracting party is obliged as soon as possible, but no later than before the 
end of the period included in the agreement or notarial deed, to start using the 
ground and any buildings and operate in a manner consistent with the 
company’s objectives in accordance with generally accepted standards. On 
request of the contracting party, the Management may decide to extend the 
term.

4.  Without affecting to the applicable statutory regulations, and within six months 
after the conclusion of the agreement, the contracting party is obliged to apply 
for any legally required permits necessary to conduct its business. On request of 
the contracting party, the Management may decide to extend this term.

5.  The contracting party may leave the company operations, for which the site is 
intended, inactive for no longer than two consecutive years. Within 10 years of 
restarting operations, the contracting party may only make operations inactive 
with the permission of the Management. When granting permission, the 
Management determines the period of time that the company may remain 
inactive.

6. If the contracting party leaves company operations inactive, the Management of 
the Moerdijk Port Authority is authorized to ask the contracting party for a 
further explanation. If the contracting party can only provide insufficient or 
unjustifiable reasons, the Moerdijk Port Authority is entitled to assume that the 
company operations have been shut down for strategic reasons. In that case, 
the Management may decide to impose a sanction in the form of a penalty 
related to the loss of income generated by the Moerdijk Port Authority, in view 
of the business activities that the contracting partner received, or at least could 
reasonably expect to receive.

7. Het Havenbedrijf Moerdijk kan, telkens wanneer de contractpartij een van zijn 
verplichtingen jegens het Havenbedrijf Moerdijk uit hoofde van dit artikel niet 
nakomt, een boete opleggen van € 1.000 per dag zolang de overtreding 
voortduurt. 

8.  The provisions of paragraph 7 of this article give the Moerdijk Port Authority the 
authority to also claim damages without prejudice. In this respect, the Moerdijk 
Port Authority and the Leaseholder explicitly deviate from that which is stated in 
Article 92 paragraph 2 of Book 6 of the Dutch Civil Code.

9.  The fine as referred to in paragraph 7 of this article is immediately due and 
payable upon non-fulfilment or violation, without requiring notice of default. 
Thereby the contracting party will be charged interest at the rate of one and 
twenty-five hundredth percent (1.25%) per month or portion thereof, until such 
time that the penalty has been paid.



12

ARTICLE 19: GROUND ELEVATION
1.  Under the terms of the issued agreement, the Moerdijk Port Authority is not 

required to maintain the elevation of the ground.

2.  The Moerdijk Port Authority may require that embankment material be released 
from the site and made be available to the Moerdijk Port Authority free of 
charge. The released embankment material is then, for the costs of the 
contracting party, to be placed at a designated site within the Moerdijk Port 
Authority management area, where it shall be dumped and levelled.

ARTICLE 20: RIGHT OF SUPERFICIES
1.  If the Leaseholder is also granted the right to acquire buildings on or in the 

leased land, this shall been seen as a right of superficies, concurrent with the 
right of leasehold, and will thereby form a whole and - subject to deviating 
agreements - will be governed by these provisions both in terms of content and 
the law.

2.  The right of superficies granted in the first paragraph of this article relates to the 
entire plot for which the ground lease has been established. 

3.  The leaseholder must notify the Moerdijk Port Authority in writing of every 
establishment or change with regard to the right of superficies granted as 
referred to in the first paragraph of this article.

ARTICLE 21: BUILDINGS
1. If and insofar as the leasehold agreement states, concerning the already existing 

buildings on the leased land, the Leaseholder may not make modifications to 
the buildings without permission from the Management.

 
2.  At the end of the leasehold, the Leaseholder releases the buildings to the 

Moerdijk Port Authority in such a condition as can be reasonably expected, 
based on:

 
a. the inventory of the buildings;  
b. the time during which the ground has been leased, and; 
c. the obligation to maintain and repair damages.

3. In the event that the condition of the buildings under the provisions stated in 
the second paragraph of this article has deteriorated more than can be 
reasonable expected, the Leaseholder will reimburse the Moerdijk Port 
Authority for any damage incurred.

4. If, as the result of use by the Leaseholder, the buildings are unsuitable for 
normal use, the Leaseholder shall reimburse the Moerdijk Port Authority for any 
damage incurred, at the reasonable discretion of the the Moerdijk Port 
Authority.
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ARTICLE 22: BUILDING RISKS
1.  If the agreement implies a land allocation that includes buildings or separately 

involves a right of superficies, then the agreement or accompanying appendix 
shall include an inventory with a brief description of this/these building (s) and 
the condition that they are in.

2.  The provision of means to prevent and fight fire and other risks, as well as the 
provision of facilities to the buildings acting on behalf of the company of the 
contracting party, are at its own expense. 

3.  The Contracting Party is obliged to adequately insure all purchased, rented and/
or leased buildings and land against all relevant risks, unless otherwise agreed. 
These risks concern, not being limited to civil liabilities, environmental damage 
and fire damage. If the Moerdijk Port Authority insures the buildings, the 
contracting party reimburses the insurance premiums owed (in whole or in 
part).

ARTICLE 23: TITLE
1. This part of the general terms and conditions shall be referred to further as  
 “General Conditions for Issuance Moerdijk Port Authority 2020 “Phase 2:  
 Construction”.

BACK TO TABLE OF CONTENTS
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ARTICLE 24: ACTIVITIES
1.  A company property may only be used for the establishment of a company with  
 activities, which, in the opinion of the Establishment Committee, and at the  
 designated location, do not raise any environmental objections to, and cannot  
 meet, the conditions of current environmental laws.

2.  Upon using the leased ground, the contracting party is obliged to follow the 
applicable provisions, rules and regulations, already made or yet to be made, by 
the Moerdijk Port Authority.

3.  The contracting party must observe all regulations and prohibitions, which have 
been or will be issued by the government, with regard to the storage, processing 
or processing of certain goods.

4. The contracting party is obliged to refrain from actions that, in the opinion of 
the Moerdijk Port Authority lead to danger, damage, hindrance or nuisance to 
the Moerdijk Port Authority or to third parties, insofar that these actions are not 
covered by public or private permit or if any other explicit permission has been 
granted by the Moerdijk Port Authority.

ARTICLE 25: TERMS OF USE
1.  The contracting party is not allowed to use water-adjacent land in such a way 

that the structural stability of the embankment or the quay wall could be 
endangered.

2.  The land and buildings must be used in such a way, in the opinion of the 
Management, and using the necessary provisions, to ensure that no nuisance is 
caused, danger is presented or damage is caused towards third parties. The 
contracting party is otherwise obligated to operate in such a way as to prevent 
actions that cause damage, danger or unacceptable nuisance, in whatever form. 
Any reasonable instructions from the Management, within the limits of these 
provisions, must be followed.

3.  If any damage as mentioned above may have been caused, the contracting party 
is obliged to fully compensate this damage, and, in the opinion of the 
Management, necessary measures to be taken as a result of this damage and to 
prevent possible further damage, are entirely for the costs of the contracting 
party.

4. Without prejudice to regulatory approval, the contracting party may only 
establish buildings if the nature, function, location and quantity has been 
approved in writing in advance by the Management. This obligation toward the 
Moerdijk Port Authority is in no way related to the provision of street paving or 
connections required by public utility companies.

5. The contracting party is obliged to follow all instructions from the Management 
regarding the prevention of overloading and nuisance at the site. This obligation 
exists in full when the prior approval referred to in any of the paragraphs of this 
article are given.



16

ARTICLE 26: GROUND USE
1.  The Leaseholder will refrain from any action or negligence that creates or 

promotes any contamination of the soil, the groundwater, the surface water or 
underlying sediment, or other forms of environmental pollution, on, in or near 
to the real estate.

2.  If contamination as referred to in paragraph 1 of this article occurs, or there is a 
risk of occurrence, the Leaseholder shall immediately notify the Moerdijk Port 
Authority.

3.  The Leaseholder will be liable for any contamination, as referred to in paragraph 
1 of this article, present on, in or near the leasehold, except if the contamination 
occurred before the establishment of the leasehold, or was not caused or 
promoted by any action or negligence by the leaseholder or workers, or third 
parties who had access to the property prior to establishment of the lease.

4.  During or after the leasehold period, the Moerdijk Port Authority will always be 
entitled, after consultation with the Leaseholder, to implement an investigation 
into the presence, extent, cause and/or consequences of contamination as 
referred to in paragraph 1 of this article.

5.  If contamination, as referred to in paragraph 1 of this article, is present or there 
is a risk of its presence occurring, the Moerdijk Port Authority will be entitled, 
after consultation with the Leaseholder, to implement and execute, or by the 
Leaseholder or a third party, measures which, in its opinion, are necessary to 
remove, limit or prevent the contamination or the suspected causes or possible 
consequences thereof.

6.  The Leaseholder shall be obliged to provide all information and to cooperate 
with the Moerdijk Port Authority regarding the investigatory measures deemed 
necessary in this article, as well as providing resources and access to the real 
estate to persons involved with the investigatory measures.

7.  The Moerdijk Port Authority is not liable for any damage suffered by the 
Leaseholder as a result of the investigatory measures referred to in this article, 

 unless that damage is the result of intent, gross fault or gross negligence of the 
Moerdijk Port Authority. The cost of the investigatory measures are at the 
expense of the Leaseholder, unless it is not responsible for the contamination.

8.  The Leaseholder will take out insurance to the satisfaction of the Moerdijk Port 
Authority against the risks, as stated in this article, and within reasonable limits 
possible within the Dutch insurance sector. 

9.  If there is reason to doubt the condition of the ground, the Management is, 
without affecting its authority stated in paragraph 4 of this article, entitled to 
request a soil survey investigation into the condition of the ground from the 
Leaseholder. The aforementioned survey must be completed within three 
months after the end of the leasehold.

10.  If there is reason to doubt the condition of the ground, the Management is, 
without affecting its authority stated in paragraph 4 of this article, entitled to 
request a soil survey investigation into the condition of the ground from the 
Leaseholder. The aforementioned survey must be completed within three 
months after the end of the leasehold.

11.  If the investigation referred to in paragraph 10 of this article indicates that the 
ground is contaminated to a greater or lesser extent, the Leaseholder is obliged 
to clean and return the ground in a condition, at least in the condition as 
referred to in paragraph 9 of this article.. 

 
12.  If the Leaseholder, despite what has been requested and reminded by the 

Management (as referred to in paragraph 10) fails to conduct a soil survey, the 
Moerdijk Port Authority is entitled to conduct this investigation and recover the 
costs thereof from the Leaseholder.

13.  If the Leaseholder, despite a reminder to do so given the severity and nature of 
the contamination indicated, fails to clean the ground, as referred to in 
paragraph 9, Moerdijk Port Authority is entitled to clean the ground and recover 
the costs thereof from the Leaseholder.
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ARTICLE 27: MAINTENANCE
1.  The contracting party is obliged to carry out, or have carried out, and pay for 

maintenance, in the sense of both minor and major maintenance as referred to 
in Article 1, and all necessary repairs - including extraordinary ones - of the 
terrain, including any existing buildings (including facilities, boundary divisions 
and railway tracks), to the satisfaction of the Moerdijk Port Authority. In the 
event of quay wall and embankment maintenance, the contracting party shall 
be responsible for minor maintenance as referred to in Article 1.

2.  Undeveloped/vacant areas of the site shall be maintained satisfactorily, at the 
judgement of the Moerdijk Port Authority, and at the expense of the contracting 
party, against wind and dust damage.

3.  The contracting party is liable for any damages, from whatever cause, to the 
leased land and any buildings.

4.  All installations of properties of the Moerdijk Port Authority, which are damaged 
as the result of the use of the contracting party and/or third parties working on 
its behalf, must be repaired at the expense of the contracting party.

5.  The contracting party waives in advance all claims that it could demand against 
the Moerdijk Port Authority for damage, from whatever cause, to the 
installations, buildings, warehouses, paved roads, and associated works and 
equipment on the leased or rented land involved with the execution of its 
business.

6. The provisions stated above do not apply if the damage was caused by intent or 
gross negligence on the part of the Moerdijk Port Authority. The responsibility 
for major maintenance, as referred to in Article 1, of the quay wall and 
embankment as such shall be borne by the Moerdijk Port Authority on the 
understanding that the contracting party has meet the provisions stated in the 
first paragraph of this article.

7.  The repair of the quay wall and embankment and associated structures of 
damage not caused by natural causes (not including settlement), shall be carried 
out by the Moerdijk Port Authority at the expense of the contracting party, 
unless the agreement states that the responsibility for maintenance is for the 
contracting party.

8.  The Moerdijk Port Authority shall carry out the repair and maintenance work of 
the quay wall and embankment in consultation with the contracting party. The 
contracting party allows these activities to be carried out and has no right to 
reduce its obligations stated in the agreement.

9.  The contracting party shall take on the risks and costs of damage to buildings, 
including stored goods and moored vessels, associated with the Moerdijk Port 
Authority’s necessary activities. The Moerdijk Port Authority is not liable for any 
damage caused by the contracting party or third parties as a result of these 
activities.

10.  The contracting party indemnifies the Moerdijk Port Authority against all claims 
others could bring against it for compensation of damages which are in any way 
related to the construction, modification, use, maintenance, presence or 
cleaning up the works stated in the agreement. The above does not apply if the 
damage is caused by gross fault or gross negligence on the part of the Moerdijk 
Port Authority.

11.  The leaseholder contributes as much as possible to a clean environment 
(including public roads) and the prevention of litter, during as well as after the 
construction of buildings.
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ARTICLE 28: SITE BOUNDARIES
1. The contracting party is obliged install border installations at the boundaries of  
 the leased land, at its own expense, to the satisfaction of the Moerdijk Port  
 Authority and in accordance with the Moerdijk Port Authority’s regulations.

ARTICLE 29: ACCESS
1.  For the purposes of management and maintenance, construction, 

commissioning, modification and maintenance works of the Management Area, 
embankment facilities, flood defences, and roads as well as monitoring the 
accurate compliance with the provisions of this agreement, the Moerdijk Port 
Authority has an unlimited right of access to the leased real estate for its own 
personnel, as well as for all others involved such as police officers and (special) 
investigating officers.

2.  The contracting party must tolerate that any equipment and materials required 
by its activities on the lands leased to it, are free to be moved, repositioned or 
removed, without being able to claim any compensation.

3.  This transport and placement will, if possible, be arranged in consultation with 
the contracting party, and will take place along the most suitable roads and the 
most suitable places on the site.

ARTICLE 30: INFRASTRUCTURE
1. If and insofar any infrastructural installations belonging to the Moerdijk Port 

Authority are located on the boundary of the leased land, established at an 
earlier or different time with regard to the buildings of the contracting party, the 
Moerdijk Port Authority is authorised to perform work or to maintain the leased 

land and buildings. When the buildings of the contracting party are insufficient 
in terms of size, quality or maintenance level, the Moerdijk Port Authority can 
thus ensure that its infrastructural installations (as yet) connect. This may 
happen without the contracting party being able to claim any (damage) 
compensation from the Moerdijk Port Authority.

2.  If, in the interests of the Moerdijk Port Authority and industrial area, changes 
are required to the location or configuration of on-site facilities, and nothing is 
arranged for this in an agreement, the contracting party must carry out the 
changes, upon notification to the Moerdijk Port Authority, at the costs of the 
Moerdijk Port Authority. This is applicable unless special circumstances require a 
different arrangement.

ARTICLE 31: UTILITIES
1.  All costs of construction, connection and maintenance of street paving, 

sewerage, electricity, gas and water pipes and lighting, as well as consumption 
thereof, are at the expense of the contracting party.

2.  In the event of a transfer of lease or encumbrance with limited business rights, 
and in the case of full or partial rental, the legal successor is also required to 
have utilities, as referred to in the first paragraph, transferred to its name.

ARTICLE 32: SEWERS
1.  At the costs of the contracting party, a sewer system must be installed. The 

implementation of this system should be dependent on the public facilities 
present, and be implemented as a separate (and improved) system.

2.  To this end, the contracting party must compile a company sewer plan for the 
approval of the Moerdijk Port Authority and the designated water quality 
manager (in this case, the Brabant Delta Water Board) and Rijkswaterstaat (part 
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of the Dutch Ministry of Infrastructure and Water Management). Depending on 
the nature and/or quality of the wastewater to be discharged, this may require a 
permit under the Dutch Water Act.

3.  In addition to the permits possibly required under the Water Act as referred to 
in paragraph 2, connections to the site sewer system and discharge of 
wastewater to the sewer system of the Moerdijk Port Authority, a permit or 
permission must also be obtained from the Moerdijk Port Authority.

4.  The approved company sewer plan allows for the discharge of clean water on to 
surface water such as ditches and harbour areas. An annual fee payable to the 
Moerdijk Port Authority will be charged for discharging clean water into the 
ground of the Moerdijk Port Authority. The amount due is indicated in the Tariffs 
Regulations.

5.  The maximum permitted amount of wastewater to be discharged in the Dry 
Weather Drainage system is two and a half cubic metres (2.5 m3) per hour per 
hectare of land. If the sewer system has been implemented as an improved 
separate system, a storage capacity of 2 millimetres per square metre of paved 
area must be taken into account.

6.  Regarding both clean water and wastewater, the Moerdijk Port Authority 
provides no guarantee of being able to discharge at all times.

7.  The constructed sewer system must be connected to the nearest sewer access 
point of the Moerdijk Port Authority. Connections via pipeline are not allowed. 
The contracting party is responsible for the sewer connections to the 
aforementioned sewer access point.

8.  The contracting party shall take into account that the discharge of thermally 
contaminated wastewater into surface water is not allowed. The contracting 
party may decide its own method of cooling. The discharge water temperature 
must, however, be discussed and established after consultation with the 
Moerdijk Port Authority and the competent authorities. This does not affect the 
rights of the quality manager of surface water (in this case: Rijkswaterstaat) 
stated under the Dutch Water Act.

ARTICLE 33: VEHICULAR ACCESS
1.  In establishing vehicular exit access from the company site to the Industrial 

Area, the contracting party must obtain permission from the Moerdijk Port 
Authority. This permit or permission will be subject to general and technical 
conditions. These concern, among other things, the conditions regarding the 
payment of an annual fee for the use of Moerdijk Port Authority land. The 
amount due is indicated in the Tariffs Regulations.

2.  The payment referred to in paragraph 1 is due for the second and consecutive 
vehicular exits. No payment is due for the first exit. 

3.  The exits shall be constructed and maintained at the expense of the contracting 
party.

ARTICLE 34: PARKING
1. The contracting party shall provide sufficient parking, at its own expense, on  
 the leased land, for trucks (from its own company and/or suppliers), in order to  
 meet its normal needs of company staff and visitors.

ARTICLE 35: RAIL CONNECTIONS 
(GUARANTEE)

1.  Before the contracting party’s operating business may connect to the railway  
 trunk line, permission from the Moerdijk Port Authority is required, without  
 prejudice to other permissions or permits.

2.  Construction and maintenance of the rail connection, including additional works 
such as railway points, roads, tunnels, fencing, railroad crossings, and so on 
must be paid for by the contracting party.
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3.  The contracting party is not permitted to load railway wagons elsewhere than 
on the land leased to it.

4.  An annual fee will be owed to the Moerdijk Port Authority for having a rail 
connection on the ground of the Moerdijk Port Authority. The amount due is 
indicated in the Tariffs Regulations.

5.  The contracting party will pay the Moerdijk Port Authority for the use of the 
railway trunk line located on the ground the Moerdijk Port Authority. This fee 
will be determined with the contracting party in the agreement regarding lease 
of land.

6.  The contracting party is obliged to pay the Moerdijk Port Authority a minimum 
annual guarantee, which will be based on a tonnage of three thousand (3,000) 
tons per hectare per year and a number of wagons of one hundred (100) 
wagons per hectare per year. The minimum guarantee must also be paid if the 
contracting party is not connected to the railway trunk line, as referred to in 
paragraphs 1, 2, 3 and 4 of this article.

ARTICLE 36: WATER DEPTH
1.  If the site is located adjacent to water, the agreement states that the Moerdijk 

Port Authority will maintain a water depth of 9 metres. In principle, this will take 
place at a distance of 42 metres from the boundary.

2.  If the depth as stated in the agreement is not achieved, the Moerdijk Port 
Authority shall restore the contract water depth within a reasonable time, given 
the circumstances, after the contracting party has agreed to this obligation in 
writing.

3.  Any hindrance as a result of the activities referred to in paragraph 2 of this 
article does not give the contracting party any right to compensation.

4.  The contracting party will ensure correct and unimpeded execution of the 
activities referred to in paragraph 2 of this article, granting full cooperation. Any 
costs arising from this will be entirely for the contracting party.

ARTICLE 37: QUAYSIDE FEES
1. The contracting party is charged annually for a quayside location, the amount of  
 which is determined in the (Tariff Regulations) Port and Quay Fees from the  
 Moerdijk Port Authority. The amount due is dependent on:
 

a. the length (to be determined ad hoc) of the quayside of the leased site;
 b. the ground elevation; 

c. the embankment construction.

ARTICLE 38: PORT FEES 
GUARANTEE
1.  The contracting party undertakes to pay the Moerdijk Port Authority minimum 

annual port fees based on the rate included under the Bunker Rate, Rate B of 
the Rate Table for the General Conditions for Port and Quay Fees, whereby one 
thousand three hundred gross tons (1,300 GT) is guaranteed per running metre 
of embankment of the leased land, including a situation that includes a sloped 
bank as well as a quayside. The annual sum of the port dues collected from 
ships moored along the shore of the site by the Moerdijk Port Authority will be 
deducted from the guarantee amount.

 
2.  The annual sum of the port dues collected from ships moored along the shore 

of the site by the Moerdijk Port Authority will be deducted from the guarantee 
amount. 
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ARTICLE 39: NOISE EMISSIONS
1.   The contracting party is informed that there is a compulsory noise control zone 

for the managed area, based on the total noise impact on the surrounding 
environment.

2.  The agreement for leasing the land specifies the maximum noise emissions, 
determined in accordance with the most recent adopted Noise Masterplan of 
the Moerdijk Port Authority and Industrial Estate. Hereby a distinction is made 
between the maximum noise emissions permitted for the day period (between 
7 am and 7 pm), the evening period (between 7 pm and 11 pm) and the night 
period (between 11 pm and 7 am).

3.  The maximum noise emissions at the site apply to all installations and/or 
activities performed at the site. The contracting party must demonstrate that 
noise emissions standards can be met on the basis of a prognosis of the noise 
levels. After realization of any installation(s), the contracting party must submit 
a noise report containing an assessment against set values.

4.  Without prejudice to the provisions of any public sector permits required by the 
contracting party, the contracting party is not allowed to exceed the maximum 
noise emissions at the site. Upon exceeding the stated noise emission levels at 
the site, the contracting party is obliged to take measures to reverse the 
exceedance. All these steps shall be supported by a noise emissions report from 
an independent (acoustic) consultancy.

5.  Upon any total or partial transfer of lease of the site, including any existing 
buildings or changes to business activities, it is possible that the Moerdijk Port 
Authority reassesses the previously determined values for the maximum 
permitted noise levels to establish noise emissions standards for the individual 
parts of the site.

ARTICLE 40: PAYMENTS
1.  The payments, as determined by the nature of the contract (canon, rent or 

other charges) are due from the commencement date of the agreement and 
shall be, in the event of periodic payments, in quarterly advance instalments, 
but always no later than 30 days after the invoice date, with a generally 
accepted and legal tender, paid in a manner determined by the Moerdijk Port 
Authority.

2.  If the payment referred to in paragraph 1 is not made on time, the Management 
may determine that the contracting party shall owe default interest, equal to 
statutory interest, for the period from due date until the day of settlement. In 
the case of a partial month, a complete month will be charged.

ARTICLE 41: INDEXATION
1.  The canon shall be reviewed annually on the basis of information provided by 

the CPI index as determined by Statistics Netherlands (Centraal Bureau voor de 
Statistiek) whereby 1 October of the preceding calendar year in which the canon 
has been agreed for the first time will act as the base point.

2.  The first revision will take place on 1 January of the year following issuance of 
the leased land.

3.  All taxes, as well as all other ordinary and special charges, which are levied on, 
or because of, the ground and the buildings, are the costs of the contracting 
party and will be declared separately.

4.  Upon non-payment or late payment of the canon, interest, equal to statutory 
interest, can be charged for the period from due date until the day of 
settlement.
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ARTICLE 42: REVIEW OF THE 
GROUND RENT (CANON)
1a.  Halfway through the first (and possibly second) period of the leasehold, the 

canon will be revised on the basis of the adjusted land value. In the event of a 
term stated in the deed of issue deviating from Article 10, paragraph 1, a 
separate provision will be included in the deed of issue regarding the revision 
period of the land value.

1b.  In the event of continuation of the right of ground lease by operation of law 
after the first period, or after expiry of the agreed period as referred to in Article 
10, paragraph 2, the canon will also be revised on the basis of both the adjusted 
land value and the adjusted interest rate.

 
2.  The revision of the canon is calculated by multiplying the interest rate by the 

adjusted land value.

3.  The interest rate is derived from the Moerdijk Port Authority interest due for 
(long-term) loans plus a risk and profit premium of 1½%.

4.  If the Leaseholder cannot agree with the revised canon based on the land value 
of the leased land as referred to in the first paragraph of this article, the 
adjusted land value will be determined by a binding decision of a committee of 
experts, consisting of three experts appointed by the parties. The appointment 
of the experts shall be carried out in the manner as referred to in Appendix 2 of 
these General Terms and Conditions

ARTICLE 43: REDUCTION OF USE
1.  The leaseholder shall respect all applicable rights (eg easements) of third parties 

on the leased land.

2.  The Leaseholder cannot pay any compensation, reduction, or remission or 
reimbursement claims of the canon, if – whatever the circumstances – the 
ground or buildings or not, fully or limited, used.

ARTICLE 44: TAXES
1.  All costs, duties and taxes related to the establishment or adjustment of the 

leasehold or rental rights, including the costs of the cadastral measurement.

2.  All taxes, as well as all other ordinary and special charges, which are levied on, 
or because of, the ground and the buildings, will be charged to the contracting 
party with effect from the date of execution of the notarial deed or 
commencement of the agreement, with the exception of its own share of the 
land, which will be borne by the Moerdijk Port Authority itself.

3.  The costs owed by the Moerdijk Port Authority concerning taxes will be passed 
on to the contracting party in proportion to the number of months remaining in 
the year or establishment or completion. The starting moment is related to the 
time determined under paragraph 2 or 4 of this article.

4.  If, in the context of the agreement, the commissioning takes place before the 
date referred to in paragraph 2, the charges referred to in paragraphs 2 and 3 
will be due from the date of commissioning at the expense of the contracting 
party.
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5.  If the Moerdijk Port Authority has made any payment under certain provisions 
of the previous paragraphs to be borne by the contracting party, then the 
Moerdijk Port Authority will notify the contracting party in writing of its 
requirement to pay the stated amount to the Moerdijk Port Authority within 
one month of the notification being sent.

6.  Upon late or incomplete payment, article 15, paragraph 2 applies, whereby the 
due date of notification referred to in the previous paragraph is upheld.

ARTICLE 45: SETTLEMENT
1.  Everything owed under the agreement to the Moerdijk Port Authority by the  
 contracting party is due, and must be paid, without any discount or settlement  
 for any reason.

ARTICLE 46: LIMITED RIGHTS OF 
ESTABLISHMENT
1.  The Leaseholder is obliged to refrain from anything that may result in third 

parties or buildings on the site acquiring (limited) rights, which continue to exist 
after the leasehold has ended.

2.  The Leaseholder is not authorized to transfer/rent/lease the land, the leasehold 
or the buildings built on it for a period after the end of the leasehold.

ARTICLE 47: (FIRE) SAFETY
1.  Without prejudice to the obligations arising from public permits or other 

agreements, the Leaseholder is obliged to take measures that meet reasonable 
requirements to prevent and fight fire.

2.  Due to the safety requirements applicable at the site, the Leaseholder is obliged 
to participate in collective safety measures for the site and the business 
conducted thereon. To this end, the Leaseholder shall pay an (annual) financial 
contribution to SBIM and SBM or to future organisations participating in 
collective safety measures.

3.  The Leaseholder is obliged to pay the relevant invoices for the contributions 
referred to in paragraph 2 on time.

ARTICLE 48: COMPLIANCE
1.  If the contracting party does not, not timely, or not properly fulfil its obligations 

arising from the General Conditions and/or of the agreement, the Moerdijk Port 
Authority can fulfil (or have fulfilled) these obligations at the expense of the 
contracting party. Under the terms of these General Terms and Conditions, and 
after making a written notification made in this context and notice of default, as 
well as after expiry of the period referred to in paragraph 2 of this article, the 
Moerdijk Port Authority is expressly authorised to enforce such an 
implementation towards the contracting party. Under the same conditions, the 
Moerdijk Port Authority is also authorized to undo, at the expense of the 
contracting party, all that which has been performed by the contracting party in 
violation of any obligations.
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2.  The Management shall inform the contracting party in writing and, in the event 
of a leasehold, the mortgage holder of its intention to make use of the authority 
referred to in paragraph 1 of this article. It shall provide the notification with:

 
a. a statement of the estimated amount of the costs incurred; 
b. a notice of default with regard to the neglected obligations or the conflicting 
operation;

 c. a reminder to do this within a reasonable deadline.

3.  Without prejudice to the chargeability of other costs, damage and interest, 
owed to the Moerdijk Port Authority as a result of the negligence of the 
contracting party, the contracting party is obliged to pay the costs, which are 
required for any restoration, to the Moerdijk Port Authority. In addition, the 
Moerdijk Port Authority reserves the right to claim compliance and/or any 
further damage suffered, if necessary under notice of statutory interest after 
expiry of the Moerdijk Port Authority’s deadline for payment.

ARTICLE 49: JOINT AND  
SEVERAL LIABILITY 
 
1. What is owed or can be claimed under the agreement is indivisible. If any  
 rights belong to multiple (legal) entities, each of them is jointly and severally  
 liable for compliance with the obligations regarding these rights.

2.  In the event that multiple (legal) entities form the contracting party, one will 
serve as a representative, and the replacement of which will be communicated 
to the Moerdijk Port Authority. Communications, notices, claims, reminders, 
etc., referred to under the terms of this Agreement will be legally directed to the 
representative or sent to it.

ARTICLE 50: THIRD PARTY CLAIMS
1. The contracting party is liable for all claims that third parties could take against  
 the Moerdijk Port Authority regarding to the compensation of damages caused  
 after the commissioning of the land leased or rented, caused due to operations,  
 contamination or other acts or neglect by or on account of the contracting  
 party, on the site or by complete or partial collapse of any buildings. If   
 necessary, it will indemnify the Moerdijk Port Authority.

ARTICLE 51: TITLE
1. This part of the general terms and conditions shall be referred to further as  
 “General Conditions of Issuance for Moerdijk Port Authority 2020 “Phase 3:  
 Operation”.

BACK TO TABLE OF CONTENTS
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DECOMMISSIONING
PHASE 4:
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ARTICLE 52: TERMINATION OF 
CONTRACT
1.  The Moerdijk Port Authority can terminate right to the ground lease with due 

adherence to the provisions of Section 5:87 of the Dutch Civil Code, if the 
leaseholder defaults in payment of the canon for two consecutive years or 
significantly fails to fulfil its other obligations arising from the leasehold 
agreement. The termination of contract occurs as stated in paragraph 2 of this 
article. This termination must be served within eight days to those who are 
registered in the public registers as limited beneficiary or execution creditor of 
the leasehold.

2.  The termination is made with due adherence of Article 53 paragraph 2 and 3. 

ARTICLE 53: GENERAL INTEREST
1.  The Port Authority may, without affecting its rights stated under Article 52, 

terminate the leasehold for reasons of general interest as referred to hereafter 
in Article 54. The termination shall be made by termination of rights.

2.  Termination takes place by bailiff’s notification with due adherence of a period 
of at least one year before the date of termination.

3.  This termination must be served within eight days to those who are registered 
in the public registers as limited beneficiary or execution creditor of the 
leasehold.

4.  The reasons for termination of the lease agreement by the Moerdijk Port  
 Authority can be justified for reasons of an infrastructural nature, in particular  
 in the context of further development of the Moerdijk Port Authority territory  
 and/or environmental reasons/circumstances.

ARTICLE 54: COMPENSATION
1.  If the leasehold ends in the manner as referred as to above, compensation 

occurs on the basis of the Dutch expropriation law and the case-laws based on 
it.

2.  The value of anything established that is contrary to any provision or condition 
of the leasehold agreement, or damaged in association with the termination of 
operations, on the site and in buildings, contrary to any provision or conditions 
of the leasehold agreement will not be reimbursed, unless the Moerdijk Port 
Authority has given written permission. The value of that which has been 
established without a building permit or contrary to the zoning plans, or 
damaged in association with the termination of operations contrary to the 
zoning plan or any other statutory provisions concerning the building will also 
not be reimbursed.

3.  If the Leaseholder cannot agree with the compensation offered by the Moerdijk 
Port Authority, it shall notify the Moerdijk Port Authority of this with written 
communication within two months of receipt of the registered notification of 
the compensation. If no agreement is reached concerning the amount of the 
compensation, it will be, subject to an appeal by three experts appointed by an 
authorized judge, and appointed to an authorized judge.

4.  The Moerdijk Port Authority will pay compensation due to the leaseholder after 
deduction of all that the Leaseholder still owes the Moerdijk Port Authority with 
regard to the leasehold rights of the land and buildings.

5.  If, at the time of termination of rights, the leasehold rights are subject to 
mortgage dues, the compensation, after deduction of all that is owed to the 
Moerdijk Port Authority with regard to the leasehold rights of the land and 
buildings, and notwithstanding paragraph 6 of this article, shall be paid to the 
mortgage holder. The maximum amount of that compensation is the amount 
that is still due to the mortgage holder(s) from the mortgage loan in question. 
The amount remaining after compensation is paid to the Leaseholder.
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6.  As long as the ground and buildings (except lawfully acquired by a third party) 
are not freely available to the Moerdijk Port Authority, it is authorized to hold 
back the compensation stated under this article. For the purposes of this article 
only, legally acquired user rights will be otherwise equated to rights acquired by 
third parties, which in the opinion of the Port Authority raises no objections.

ARTICLE 55: VACATION OF THE SITE
1. If, on the day that the agreement ends, the plot of land and the buildings have  
 not been vacated by the Leaseholder and are made available to the Moerdijk  
 Port Authority, the Management can without further explanation implement  
 eviction with due adherence of rights acquired by third parties, all at the  
 expense of contracting party except if and insofar it can invoke its right of  
 retention towards the Moerdijk Port Authority until due compensation or  
 remuneration has been paid.

ARTICLE 56: TRANSFER OF LEASE
1.  The Leaseholder may, subject to prior written permission, from the 

Management;
 

a. deliver, allocate, object to, divide or establish a limited or commercial use of 
right (easement) or a qualitative commitment, in whole or in part, his leasehold, 
rights and obligations based on the existing and/or related agreements, 
including issuance of sublease. The requirement for permission does not apply 
to the establishment of mortgage rights;

 b. rent, let, (sub)lease or give usufruct use for the leasehold, rights and 
obligations from the underlying and/or related agreements, or the grounds or 
the (parts of) buildings.

2.  In obtaining the permission referred to in the first paragraph, the Leaseholder 
must send a draft deed/agreement to the Management, stating the intended 

effective date of the relevant right of the third party in question, after which the 
Management will decide as soon as possible on the permission concerning the 
legal act.

3.  The following conditions shall be set when granting permission from the 
Management; 
 
a. The Leaseholder remains liable to the Moerdijk Port Authority with respect to 
the timely payment of the canon and other expenses related to the real estate, 
unless the legal successor/newly entitled person provides, in the opinion of the 
Moerdijk Port Authority, adequate assurance and guarantees; 
 
b. The leaseholder and his successor in title must ascertain the condition of the 
site at the time referred to under subparagraph (a) in relation to their 
obligations towards the Moerdijk Port Authority; 
 
c. The issuance of leasehold and the rights and obligations in the underlying 
and/or related agreements, or any other limited rights other than mortgage, or 
the renting or giving usufruct use of the leased real estate, must be effected 
only by deed, to be executed by the Moerdijk Port Authority, in consultation 
with the notary appointed by the Leaseholder. An authentic copy of the 
information referred to in paragraph 3 (c) of the deed referred to in this article 
must be completed within one month of its date of signing and be made 
available to the Management at the expense of the Leaseholder.

4.  The Management reserves the right to add additional conditions and/or extend 
this permission for a limited period or until notice of termination, thereby with 
additional provisions. These terms are all within the limits of reasonableness 
and fairness. 

5.  This article applies in full in the event of the public sale of the right of leasehold. 

6.  In case of change of control at the leaseholder, the leaseholder reports this in a 
timely manner to the Moerdijk Port Authority.

 
7.  Actions that are in violation of the (additional) conditions above regarding  
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 permission give the Moerdijk Port Authority the right to invoke the nullity  
 thereof and not consent the permission request.

8.  After the transfer or allocation of the right of leasehold, the legal predecessor  
 remains liable for what is owed to the Moerdijk Port Authority at the time of  
 the transfer/allocation, and the transferee and its predecessor are jointly and  
 severally liable for the canon still owed to the Moerdijk Port Authority. 

ARTICLE 57: MORTGAGE HOLDER
1. The Moerdijk Port Authority will notify the mortgage holder in writing in good 

time of any intention to terminate the lease. Modification or division of the 
leasehold can only take place with prior written permission from the mortgage 
holder.

2. The holder of a mortgage, with which the right of leasehold is burdened, can 
only claim rights for its benefit which are granted to the mortgage holder as 
stated in the general conditions, and when the Management has been given a 
copy and a written statement of the address to where notifications, exploits and 
so on, can be made.

3. The mortgage holder, in complying with the provisions of the previous 
paragraph of this article, shall notify the Director if his right of mortgage ceases 
to exist, and will delete his registration in the public registers.

4. Only by mutual agreement between the Moerdijk Port Authority, the 
leaseholder and the mortgage holder, whose rights have been established in 
writing, can the conditions stated in the agreement be changed.

5. The Moerdijk Port Authority will notify the mortgage holder in writing in good 
time of an intention to terminate the lease or change the land value on which 
the canon is based.

6. The Moerdijk Port Authority has no obligation to any mortgage holder who has 
established rights in conflict with these General Conditions.

ARTICLE 58: REMOVAL  
OF BUILDINGS
1.  At the end of the leasehold period, other than by termination in general 

interest, the Leaseholder is obliged to remove any buildings at its own expense 
and risk.

2.  The Leaseholder is obliged to return the leased real estate in the state/condition 
as it was at the time of issue. Failing that, and after written notice of default, the 
Moerdijk Port Authority is authorized to take the necessary provisions at the 
expense of the Leaseholder.

3.  The Management may grant a full or partial exemption to the Leaseholder of 
the obligations referred to in the previous paragraphs. The Management is 
entitled to commit conditions to this exemption.

 
4.  Upon expiry of the lease, the former Leaseholder is not entitled to   
 reimbursement of the value of buildings still present, unless otherwise agreed  
 in writing.

BACK TO TABLE OF CONTENTS
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RENTAL CONDITIONS
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ARTICLE 1: DURATION
1. The rental agreement will be applicable for a (maximum) period of five years,  
 unless otherwise agreed.

ARTICLE 2: USE
1. Without prior written permission from the Moerdijk Port Authority, the tenant  
 may not rent or sublet the rented object to, or allow the use by, wholly or  
 partially, third parties.

ARTICLE 3: GROUND USE
1.  The Tenant will refrain from any acts or neglect by which contamination of the 

soil, groundwater, surface water or sediment, or other forms of environmental 
pollution can be created or promoted in in or near the rented object.

2.  If contamination is present, or if there is a risk of presence, the Tenant will notify 
the Moerdijk Port Authority immediately.

3.  The Tenant will be liable for any contamination present on, in or near the rented 
object except if the contamination is prior to commencement of the rental 
period or already present before use of the rented object, or not caused or 
promoted by any acts or neglect on the part of the tenant, of his workers, or of 
third parties with access to the rented property during the rental period or had 
prior use.

4.  The Moerdijk Port Authority will always be entitled during or after the rental 
period, and after consultation with the Tenant, to conduct an investigation into 
the presence, extent, cause and/or consequences of contamination.

5.  If contamination is present, or if there is a risk of presence, the Moerdijk Port 
Authority, after consultation with the Tenant, is entitled to determine and 
execute, or to have performed by the Tenant or a third party, measures that, in 
its opinion, are necessary to eliminate, limit or prevent the contamination or the 
likely causes or possible consequences.

6.  The Tenant is obliged to provide all information to, and cooperate with, the 
Moerdijk Port Authority in connection with any investigation or measures as 
referred to in this article that are deemed necessary.

7.  Moerdijk Port Authority is not liable for damage suffered by the Tenant as a 
result of investigation or measures taken as referred to in this article, except if 
that damage is the result of intent, gross fault or negligence of the Moerdijk 
Port Authority. The costs of that investigation and measures taken are for the 
Tenant, unless it is not responsible for the contamination.

8.  The Tenant will take out insurance to the satisfaction of the Moerdijk Port 
Authority against the risks arising from this article.

9.  At the end of the rental period, the Tenant is obliged to vacate the ground and 
make it available to the Moerdijk Port Authority, at least in the condition in 
which the ground was at the time of commencement of the rental period. This 
condition is described and stated in the environmental research report as 
referred to in Article 3 of these General Conditions (General section).

10.  If there is reason to doubt the condition of the ground, the Moerdijk Port 
Authority, without prejudice to its authority stated in paragraph 4 of this article, 
is entitled to demand an environmental study investigating the condition of the 
ground from the Tenant. This investigation must be completed within three 
months after the end of the rental period.

11.  If it appears from the investigation referred to in paragraph 10 that the ground is 
contaminated to some extent, the Tenant is obliged to clean the soil and 
returned it in a clean condition, at least in the condition referred to in paragraph 
9 of this article.
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12.  If the Tenant fails to carry out the investigation as referred to in paragraph 10, 
despite receiving a reminder to do so, the Moerdijk Port Authority is entitled to 
have this investigation carried out, the costs of which will be for the Tenant.

13.  If, given the seriousness and the nature of the contamination determined to be 
present, the Tenant does not clean the ground within a reasonable period, 
despite receiving a reminder to do so, then the Moerdijk Port Authority is 
entitled have the ground cleaned in the manner referred to in paragraph 9 of 
this article, the costs of which will be for the Tenant.

ARTICLE 4: VALUE ADDED TAX
1.  All the amounts mentioned in these Special Conditions or the agreement to 

which these Special Conditions apply, are exclusive of value added tax (VAT). For 
payment of additional supplies and services, the Tenant is subject to VAT. For 
taxable rent, this also applies to the rental amount. The VAT is charged by the 
Moerdijk Port Authority and must be paid at the same time as the rent and any 
payment for additional supplies and services, or as a retainer.

2.  The parties agree that the Moerdijk Port Authority charges VAT on the rental 
price.

3.  If it has been agreed that VAT will be charged on the rental price, the Tenant 
hereby grants irrevocable power of attorney to the landlord and his/her legal 
successor(s) a request on his/her behalf as referred to in Section 11 (1) (b) 5 of 
the VAT Tax Act 1968 (option request to taxed rental). If asked, he will 
countersign this request within fourteen (14) days of receipt and return it to the 
Moerdijk Port Authority.

4.  The Tenant and the Moerdijk Port Authority expressly declare that in 
determining the rental price, the assumption has been made that the Tenant 
rents the rented object for at least the statutory, or a minimum percentage to 
be determined, period to entitle VAT deduction, such as that can be opted for a 
taxed rental price.

5.  If the decision on the granted request to opt for taxed rental price expires, 
because the Tenant no longer uses the rented object for purposes that give the 
right to deduct VAT as referred to under paragraph 4, then the Tenant is no 
longer subject to VAT on the rent owed to the Moerdijk Port Authority. However, 
effective from the date on which the option decision expired, the Tenant owes, 
in addition to the rental price excluding sales tax, a separate fee to the landlord 
an amount due so that the latter is compensated for: 
 
I. the consequence of the option expiry for the Moerdijk Port Authority’s 
non-deductible VAT on the operating costs of the rented objects or investments 
therein, as well as for the future lack of return on the (previously) deductible 
VAT by the Moerdijk Port Authority;

 
II. the VAT imposed on the Moerdijk Port Authority arising as a result of the 
expiry of the option as referred to in Article 15, paragraph 4, of the 1968 VAT 
law or its revision as referred to in Articles 11 to 13 of the 1968 VAT 
Implementation decisions, as well as any future loss of returns, is payable to the 
Dutch tax authorities; 
 
III. all other damage incurred by the Moerdijk Port Authority due to the expiry 
of the option decision. The financial loss suffered by the Moerdijk Port Authority 
after and as a result of the expiry of the option decision, insofar as that loss is or 
can be determined, is to be paid immediately by the Tenant to the Moerdijk Port 
Authority in periodic instalments and, with the exception of the losses referred 
to in I., if possible evenly distributed over the remaining duration of the current 
rental period, but will be due fully and directly from the Tenant if the rental 
agreement is terminated prematurely for any reason.

6.  The condition stated under paragraph 5 of this article also apply if the request, 
under Article 11 paragraph 1 sub b, fifth, under the Dutch VAT law of 1968 is, for 
whatever reason, not honoured by the Dutch tax authorities.

7.  When a situation as referred to in paragraph 5 of this article occurs, the 
Moerdijk Port Authority will notify the Tenant of the amounts the Moerdijk Port 
Authority must pay to the Dutch tax authorities, and provide insight into any 
other damages as referred to in paragraph 5 of this article, except the damages 
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found in advance as referred to in I. The Moerdijk Port Authority will cooperate 
if the Tenant specifies that it wants the Moerdijk Port Authority’s declaration 
checked by an independent chartered accountant. This will be at the expense of 
the Tenant.

8.  At the end of each financial year, the Tenant will directly send a signed 
statement to the Moerdijk Port Authority stating that the object rented by the 
Tenant (even if it is used in whole or in part by a third party) during the past 
financial year, and in accordance with Article 15 of the 1968 VAT Act, has not 
been used for purposes for which a full or almost full (at least ninety percent, 
90%) entitlement of a deduction of VAT exists. 

9.  If the Tenant does not comply with the aforementioned obligation to provide 
information or it turns out afterwards that the Tenant assumed an inaccurate 
starting point, which results in the Moerdijk Port Authority therefore wrongly 
being charged VAT on the rent, the Tenant will be in default and the Moerdijk 
Port Authority is entitled to recover the financial loss from the Tenant. This loss 
includes the full VAT owed to the tax authorities by the Moerdijk Port Authority, 
plus interest and any increases. The provisions in this paragraph state that a 
reimbursement scheme in the event of the option decision should expire with 
retroactive effect, this in addition to the provisions stated under paragraph 5 of 
this article. The extra loss for the Moerdijk Port Authority that arise from that 
retroactive effect, is immediately and fully claimable from the Tenant. The 
Moerdijk Port Authority will cooperate if the Tenant specifies that it wants the 
Moerdijk Port Authority’s declaration regarding this additional loss to be 
checked by an independent chartered accountant. This will be at the expense of 
the Tenant.

10.  The provisions under paragraph 5 of this article also apply if the Moerdijk Port 
Authority, on termination of the lease, is faced with a loss due to the expiration 
of the option decision applicable to the parties. This loss will be immediately 
and fully due to the Moerdijk Port Authority.

ARTICLE 5: DISSOLUTION OF 
CONTRACT
1. The Moerdijk Port Authority is, with regard to a rental agreement of   
 undeveloped land, authorized to dissolve the lease without judicial intervention  
 if the Tenant has defaulted in payment of rent for six successive months or is  
 seriously deficient in the fulfilment of his other obligations. 

ARTICLE 6: TERMINATION OF 
CONTRACT
1. The Moerdijk Port Authority may, if there are no opposing mandatory 

provisions, also cancel the lease for reasons of public interest as referred to 
below in Article 8. The termination shall be carried out by Article 7, termination 
of the lease after the Management has taken a decision to that effect.

2.  The decision will include the reasons for the termination of the rental 
agreement. The Management shall notify the Tenant and any other participating 
in writing of the decision.

3.  The reasons for justified termination of the lease by the Moerdijk Port   
 Authority, as referred to in Article 7, are based of infrastructural reasons, in  
 particular in the context of the further development of the Moerdijk Port  
 Authority port area and/or environmental reasons/situations.
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ARTICLE 7: COMPENSATION
1. If the rental agreement ends in the manner as referred to in Article 6, any 

compensation will take place on the basis of the Expropriation Act and the laws 
on which it is based.

2. The value of anything established in contrary to any provision or condition of 
the rental agreement, or damaged in association with the termination of an 
activity taking place on the ground and in the buildings contrary to any provision 
or condition of the rental agreement, will be reimbursed unless the Moerdijk 
Port Authority has given written permission. The value of that which is 
established without a building permit or contrary to the zoning plan, or 
damaged in connection with the termination of an activity taking place in the 
buildings contrary to the zoning plan or any other statutory provision, will also 
not be reimbursed.

3. If the Tenant cannot agree with the compensation offered by the Moerdijk Port 
Authority, he will inform the Moerdijk Port Authority in writing within two 
months of receipt of the registered notification of the compensation. If no 
agreement is reached regarding the amount of the compensation, it will be 
– subject to an appeal to the competent court determined by three experts – 
appointed to the competent court.

4. The Moerdijk Port Authority shall pay the Tenant any compensation due, after 
deduction of all that the Tenant, with regard to the rental agreement of the 
ground and buildings, owes to the Moerdijk Port Authority.

5. As long as the ground and the buildings (except lawfully obtained by third 
parties) are not fully available to the Moerdijk Port Authority, the Moerdijk Port 
Authority is authorised to withhold compensations referred to under this article. 
Only for the purpose of this article shall the lawful rights of use be otherwise 
equivalent to third party use of rights, if no objections are raised by the 
Moerdijk Port Authority.

ARTICLE 8: END OF RENTAL PERIOD
1. At the end of the rental period, there shall be no compensation for buildings or 

for their demolition.

2. The choice whether or not to demolish the buildings at the end of the rental 
period is for the Moerdijk Port Authority.

3. At the end of the rental period, the Tenant will return the rented property in the 
state in which it was accepted at the start of the rental period.

4. At the end of the rental period, the Tenant will pay for the compilation of an 
environmental report.  If ground contamination has occurred during the rental 
period, this ground contamination caused by the Tenant will be removed at his 
expense.

5. In case of non-compliance with the obligation to remove ground contamination, 
the Tenant is liable to a fine calculated according to the formula: B = [S + (H X L)]

 which reads:
 B: the fine payable by the Tenant.
 S: the costs of cleaning the ground and groundwater.
 H: the rental price of the land.
 L: the number of months that the ground (as a result of the time taken to clean 

the ground) remains unlet.
 H x L: the lost rental income.

6. If, on the day that the rental agreement ends, the plot of land and the buildings  
 have not been vacated by the Tenant and been made available to the Moerdijk  
 Port Authority, the Management can, without formal notice, serve notice of  
 eviction with due observance of legally obtained third party user rights. This  
 shall all be at the expense of the contracting party, except if and insofar the  
 latter can invoke his right of retention towards the Moerdijk Port Authority until  
 the indemnification or compensation referred to in Article 9 has been paid to  
 him.  
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ARTICLE 9: TITLE
This part of the general terms and conditions shall be further referred to as “General 
Conditions of Issuance for Moerdijk Port Authority 2020, Rental conditions”.

BACK TO TABLE OF CONTENTS
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PERPETUAL CLAUSE FOR 
INDUSTRIAL PARK  
& CHEMICAL AREA

ARTICLE  1: INFRASTRUCTURE
The following provisions regarding Infrastructure, Chemieweg, Easements and 
Qualitative Obligations apply for the deed of transfer, as mentioned in the definitions of 
these 2020 General Conditions of Issuance of the Moerdijk Port Authority.

ARTICLE  14 
14.1. The Permanent Infrastructure is located in and on the Sold Land, seen from the 

Data Room and indicated in more detail on the drawing shown in Appendix 3 of 
these General Terms and Conditions. The Seller does not declare to be aware of 
the presence of cables and pipes other than defined in the definition of 
Permanent Infrastructure. If it turns out that cables and/or pipes are present 
that are not indicated on the aforementioned drawings, and that in any way 
reasonably limit the possibilities of use for the Buyer or its legal successors, then 
the Seller will take on the risks and costs of removal or transfer. The previous 
sentence does not apply to cables and/or pipes that were already present at the 
time of the acquisition of ownership by the Seller. The EO pipeline (and 
associated instrumentation and electrical cables to the EO meter station) 
contained within the Permanent Infrastructure will be repositioned by the Seller 
to a new route as shown in appendix 2 within five years. The old route expires 
after this transfer. If users (either Tenants, or Leaseholders, or users of any other 
description) or legal successors (in the event of partial transfer) use cables or 
pipelines at any time prior for their activities to and from the Seller’s location 
north of the Sold Land, the Buyer will offer reasonable cooperation.

14.2.  Specifically for the currently existing railway line with ditch (as indicated in 
Appendix 2), the Parties determine that the Buyer will take on ownership and 

maintenance. The Seller is given a right of use free of the railway and ditch until 
a new replacement railway to the Seller’s terrain north of the Sold Land (via the 
so-called “Western Route”), for which the Seller has a ‘best efforts’ obligation. 
The Seller shall, at its own expense and risk, completely or partially remove the 
current railway line within three years after the date of transfer. (Residual) 
materials from the removed railway line are for the Seller. If construction of a 
new railway line to the Seller’s terrain north of the Sold Land (via the so-called 
“western route”) is not permitted or otherwise not reasonably possible within 
three years after the date of transfer, the purchase price will be reduced and the 
Seller will directly refund the difference between the purchase price paid by the 
Buyer as referred to in Article 3.1 and the reduced purchase price in accordance 
with the above, plus a compound interest of five percent (5%) (on an annual 
basis) on that difference, calculated from the present until the time of payment 
of the difference. The Seller then retains his right of use of the current railway 
line and ditch and the Buyer remains obliged for the maintenance thereof. The 
Seller will contribute to the reasonable maintenance costs in proportion to the 
number of trains running to the Seller’s terrain north of the Sold Land in relation 
to the total number of trains using this railway. If the new railway cannot be 
built via the so-called ‘Western Route’, as referred to in the preceding 
paragraph, the parties shall discuss an alternative route, running east along the 
Chemieweg, but without crossing it, the principle being that the Seller shall 
cooperate with that alternative and will pay for the construction costs thereof. 
In that context, the parties will make agreements about use and maintenance 
costs that are in line with the above. The purchase price will, if this alternative is 
chosen, remain as stated in Article 3.1.  If this alternative route is not permitted 
or is otherwise not reasonably possible, the provisions of the previous 
paragraph shall apply, that the Seller must at all times have a railway connection 
on its terrain.

14.3.  As long as the railway has not been removed, the Buyer is obliged to allow the 
use for the Seller (or third parties to whom the Seller or his legal successors 
have granted rights to do so), and the presence of (and the performance of all 
necessary (maintenance) work) the railway and ditch (if the Seller would like to 
do so without obligation at any time), and without affecting the provisions of 
paragraph 2 above, to tolerate and do nothing that could cause any limitation or 
obstruction to the use thereof by the Seller (or third parties to whom the Seller 
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or his successors have granted any right of use). The Parties agree to establish 
an easement in the Purchase Agreement in this respect. The Buyer grants the 
implementation of the above and the Seller hereby accepts this, with the Sold 
Land as a serving property, and for the benefit of the Northern Terrain as 
prevailing property, an easement including the obligation to use as meant in this 
article to tolerate and do nothing that could cause any limitation or hindrance. 
Access to the serving property in order to reach the railway and ditch should 
also, under the terms of this easement, be tolerated and not to be limited or 
hindered. The owner of the serving property is obliged to keep the railway and 
ditch maintained in such a way that it remains in its current functional state. As 
soon as the Seller has realized the replacement railway to the Northern Terrain, 
the Seller will waive this easement, which the Buyer will accept. The parties 
hereby grant a notary irrevocable power of attorney to execute a deed in which 
the parties declare the above, and to have a copy of that deed registered in the 
appropriate public registers.

14.4.  Physical damage to the Sold Land after the transfer date other than caused by 
the fault of the Buyer or its legal successors or its Tenants/(leaseholders) as a 
result of (i) work by or on behalf of the Seller on Permanent Infrastructure, or 
(ii) in the context of the use of Permanent Infrastructure by the Seller will be at 
the expense and risk of the Seller and shall be repaired by the Seller. The Seller 
is not bound to any other compensation and this will not be demanded by the 
Buyer. The Seller’s obligation not to claim any other compensation will also 
apply to any legal successors of the Buyer in any property law entitlement to the 
Sold Land and will also be bound to those who gain the purchaser’s or its legal 
successors right to use the Sold Land. The parties have agreed that that 
obligation will be established as a qualitative obligation towards the Seller 
within the meaning of Section 6: 252 (1) of the Dutch Civil Code and to establish 
the obligation in such a way.

14.5.  The seller undertakes to tolerate the use by any suitable vehicle of the 
Chemieweg at all times coming from the Zuidelijke Randweg to travel to the 
Sold Land and vice versa. The Parties have agreed in the Purchase Agreement to 
establish an easement. For the implementation thereof, the Seller and Buyer 
hereby accepts that the plot of land on which the Chemieweg is located 
(indicated in appendix 2), forming the Seller’s plots of land cadastral determined 

by the Municipality of Klundert, section C number 1704 and the Municipality of 
Zevenbergen, section A, number 388, is the serving property, and on behalf of 
the Sold, is the prevailing property, the easement containing the obligation to 
tolerate use as intended before. The owner of the prevailing property is obliged 
to contribute half the costs of maintenance, repair, lighting, renovation, signage 
and supervision of the Chemieweg. The owner of the serving property is obliged 
to maintain the Chemieweg in such a way that it remains suitable for the current 
use or for use at any reasonably desired time. It is understood that in the event 
of heavy or more intensive use other than by Seller (or his legal successors in 
ownership of the Northern Terrain), the resulting increase costs will be entirely 
for the owner of the prevailing property in question. If activities other than 
maintenance work are performed in order to keep the Chemieweg suitable for 
current use, the owner of the prevailing property is only then obliged to 
contribute half of the costs, if the owner of the prevailing and serving property 
have decided to carry out those activities jointly. In the event of partial 
commissioning such as renting, leasing, or transferring any other use of the 
prevailing property to third parties, the owner thereof will still have the rights 
and obligations towards the owner of the serving property (irrespective of the 
use of the Chemieweg by the third parties). 

 
The owner of the serving property will not be liable for damage caused by 
deficiencies in the Chemieweg, except for significant neglect of the obligation 
for maintenance.

14.6.  The Buyer undertakes (subject to what has been specifically determined above 
as being the railway and ditch) to tolerate the presence (including maintenance, 
renewal, use, modification and access) of the Permanent Infrastructure 
(including the EO pipeline according to the new route and its construction) and 
do nothing that could cause any limitation or hindrance for the use thereof by 
the Seller (or third parties to whom the Seller or its legal successors has granted 
rights). In the Purchase Agreement, the Parties have agreed to establish an 
easement. For the implementation thereof, the Buyer and Seller hereby accepts, 
on the basis of the Sold Land being the serving property, and on the basis of the 
Northern Terrain being the prevailing property, an easement including the 
obligation to tolerate and do nothing that could cause any limitation or 
hindrance of the Permanent Infrastructure and the work therein performed and 
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access to the serving property, as referred to above in this paragraph.
 By mutual agreement, the owner of the prevailing property and the owner of 

the serving property can decide to change the current location of the 
Permanent Infrastructure (if necessary with the cooperation of the relevant 
third parties). If the location of the Permanent Infrastructure is changed upon 
request of the owner of the serving property, this shall be carried out in 
accordance with the applicable rules and any related procedures involving third 
parties. The costs of this change of position and everything associated with it, is 
at the expense of the owner of the serving property. Where relevant, any 
changes will have to be made in such a way that the continuous business 
operation on the Northern Terrain is guaranteed at all times; deliveries of 
necessary resources may never be interrupted.

IN THE CONTEXT OF THIS EASEMENT, THE FOLLOWING PROVISIONS SHALL ALSO 
APPLY.
 
a.  Subject to an agreement in accordance with the specifications of the owner of 

the prevailing property, the installed bridge at the serving property at the 
location of the Permanent Infrastructure shall have a maximum permitted axle 
load of fifteen tons.

b.  The owner of the serving property must ensure that the location of the 
Permanent Infrastructure be paved (and maintained) in accordance with the 
guidelines of the ‘Handleiding Wegenbouw Rijkswaterstaat 1991’ [1991 
Rijkswaterstaat Road Construction Guidelines”]. With that, it is understood that 
there is at least one metre of coverage above the Permanent Infrastructure and 
the sand up to sixty centimetres above the Permanent Infrastructure (measured 
from the top of the Permanent Infrastructure) must be cleared of debris, stones, 
etc., that are larger than eight millimetres. The seller declares that this sixty-
centimetre standard was adhered to at the time of the construction of the 
Permanent Infrastructure. Nevertheless, prior to the construction of a hard road 
surface, the Buyer should verify that the sand up to sixty centimetres above the 
Permanent Infrastructure (measured from the top of the Permanent 
Infrastructure) is still free of such debris, stones, et cetera; if not, such debris, 

stones, et cetera must be removed. The hard road surface should be able to be 
easily removed (eg concrete paving stone, reinforced concrete slabs or the 
existing pavement, if it complies with the above). If the serving property is not 
paved, the serving property on the site of Permanent Infrastructure may not be 
used in any way.

c.  The serving property at the location of the Permanent Infrastructure may not be 
otherwise used than to pass by on foot or with vehicles. The use is not allowed 
to include, for example, buildings, storage, parking, or penetration of the 
ground.

d.  Activities that damage or risk the Permanent Infrastructure, or endanger the 
continuity of its use may never be performed in the serving property. If there 
are any temporary risk-increasing activities (such as piling operations) planned, 
the Seller or its legal successors must be notified at least one week prior to 
those activities. If the actions (or the failure to act) with respect to the serving 
property by/on behalf of the Buyer, subsequent owners or3 third users, cause 
damage to the cables and pipes in the serving property, the relevant 
perpetrator, towards the Seller (or the next owner of the prevailing property), is 
liable for all related damage to the cables and pipelines in the serving property 
and the consequences thereof. Actions (work operations) at the serving 
property will only be carried out after consultation with the owner of the 
prevailing property.

e.  The owner of the prevailing property and/or his group of companies as meant in 
Article 2: 24b of the Dutch Civil Code and/or third parties acting on behalf of 
one of them should have access to the serving property at all times. If they wish 
to carry out activities of any kind, then hard road surfaces, pavements or bridges 
shall be removed.

f.  The buyer and subsequent owners of the serving property have a far-reaching 
commitment to ensure third party (including Leaseholders) compliance with the 
obligations contained in this article. The contents of the commitment is referred 
to the provisions hereafter (under 7). For the sake of completeness, the Parties 
note that the Buyer does not have any ‘residual liability’ for actions (or 
omissions thereof) of subsequent owners or third-party users. If third-party 
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users (including Leaseholders) cause damage due to non-compliance with the 
compulsory provisions of this article, the Seller (or the next owner of the 
prevailing property) must first approach those third-party users, and if that 
proves futile, it will be discussed whether or not the Buyer (or the following 
owner of the serving property) has met his commitments. Only if this 
commitment has not been met, is it possible that the Buyer (or the next owner 
of the serving property) is liable for damages.

g.  As an indication of the scope of the obligation commitment as referred to under 
6 above, the following applies:

 
(i) The Buyer will monitor compliance of the provisions of this article, in the 
context of its regular surveillance of compliance (among other things, by means 
of cameras and a daily security check by road) of the various local regulations. If 
the overall level of surveillance is lowered, at least the camera surveillance 
should be maintained and an on-site inspection carried out several times each 
week to determine whether the obligations set out in this article have been 
met;

 (ii) The Buyer will immediately take all action that may reasonably be expected 
of it in order to prevent and terminate any activities that are contrary to the 
obligations in this article, while reasonably taking into account the seriousness 
of the violation and the extent of the risk of damage. Even if the Seller or his 
legal successors see violations and notify the Buyer thereof, the Buyer will take 
such action;

 (iii)The Buyer shall mark the location of the Permanent Infrastructure. Prior to 
commissioning, the Buyer will conduct discussions with the future user to 
determine to what extent there is an increased risk that the activities to be 
carried out will violate the obligations contained in this article. If there is an 
increased risk, the Buyer will take reasonable measures to support compliance 
with obligations (for example, by placing concrete edges on the ground above 
the Permanent Infrastructure to prevent impact of heavy vehicles). The Buyer 
will also ensure that the user has taken out general liability insurance, worth at 
least five million euros (EUR 5,000,000) per occurrence, against inflicting 
damage to the Permanent Infrastructure. The above serves as an indication. 

Normally, the Buyer will have satisfied its obligation commitment. However, 
special circumstances may give rise to the Buyer having to take other measures;

h.  With every transfer, transition or commissioning – in whole or in part – of the 
Sold Land, the provisions of this article 14.6 (regarding commissioning with 
exception of parts 6 and 7, which are only obligations for the Buyer and 
successive owners), as well as the provisions of Article 14.7 by way of a 
perpetual clause on behalf of the Seller or the successive owner of the Northern 
Terrain to the transferee or user, and on behalf of the Seller or the following 
owner of the Northern Terrain, must be imposed and accepted on behalf of the 
Seller or the subsequent owner of the Northern Terrain, the penalty of an 
immediate fine, without judicial intervention, of five hundred thousand euros 
(EUR 500,000), without prejudice to the other rights of Seller or the subsequent 
owners of the Northern Terrain for compliance or compensation. The Seller or 
the subsequent owner of the Northern Terrain shall report the observed 
violation of this article to the Buyer, after which the Buyer has one month to 
restore the omission, failing which the aforementioned fine will be forfeited.

14.7 Subject to the provisions of the following paragraph, there will be no question 
of there being a cross route in an East-West direction connecting the different 
parts of the Sold Land, not even by way of emergency access. Nevertheless, the 
Seller is prepared to speak to the Buyer about this, without obligation, if 
required. The position of the Seller and the existing infrastructure must be fully 
available for use by the Seller, and at least the obligations as mentioned above 
in Article 14.6 are applicable. The seller will – with regard to the second 
sentence of the previous paragraph – in any case cooperate with two access 
routes from the Chemieweg to the central plot, the first of which is at about one 
third, and the second about two thirds away from the Basell terrain. The seller 
will also cooperate with the establishment of easements for both access roads. 
If these access roads cross the Seller’s infrastructure, a bridge will be 
constructed in accordance with the reasonable specifications of the Seller, 
unless the Parties otherwise agree. All costs of access roads, bridges and 
easements are to be paid for by the Buyer. As far as the Sold Land borders (or 
the land owned by the Buyer borders) the Westelijke Randweg or the 
Chemieweg, this article shall not hinder the Buyer gaining access.
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14.8.  The Seller’s ownership position with respect to the Permanent Infrastructure is 
currently not registered in the designated public Office for Land Registry 
registers, as referred to in Article 37 of the Land Registry Act. The Buyer 
guarantees the Seller that it will cooperate at all times with the aforementioned 
legal process(es), for which the Buyer hereby grants the Seller irrevocable power 
of attorney to carry out all necessary acts with the right of substitution and the 
right of ‘Selbsteintritt’. In case of transition or transfer of the Sold Land – whole 
or in part – the Buyer will also grant this power of attorney to its legal 
successors and, by way of a perpetual clause, state that they should do the 
same upon subsequent transitions.

14.9.  Provision for the construction of a jetty for ships is located at the future 
northern boundary between the owned sites of the Seller and the Buyer, in the 
harbour area east of the Sold Land. This jetty makes it possible to add 
approximately ten hectares to a port-associated site. The seller has no objection 
to a future construction of such a jetty and the associated pipelines, if the 
construction and use of this jetty and the associated pipeline does not harm its 
business activities. The Seller is obliged to cooperate in setting up the required 
easements including the obligation to tolerate that the Chemieweg and the 
Seller’s land to the west will be traversed by pipelines running from the jetty to 
the Buyer’s ground west of the Chemieweg. The parties will consult each other 
about the proposed construction of the jetty. If use of the Seller’s ground is 
necessary for construction, the Seller can propose technical and financial 
conditions for the construction.

ARTICLE 2: SAFETY ZONES
With regard to Business Activities, Safety Zones and Environmental Permits, the  
following provisions from the deed of transfer, as mentioned in the definitions   
of the GENERAL TERMS AND CONDITION 2020, apply:

ARTICLE 15 
15.1.  The Buyer and the Seller agree that, upon (partial or complete) transfer or 

commissioning (such as rental, leasing, sale or any other (economic) transfer or 
commissioning) of the Sold Land, the Seller has the right of consultation. The 
Buyer will indicate to the Seller to what type of company or organisation it 
intends to transfer the land as referred to above. The Seller only has an advisory 
role in this process; the Buyer can and may deviate from this advice.

15.2.  Furthermore, the drawing in Appendix 3 indicates that the Seller has two safety 
zones, displayed respectively as safety zones ‘Without storage of hazardous 
substances’ or ‘without process installations’. There are restrictions regarding 
the permitted operational use within these zones (ie respectively an area 
‘without storage of hazardous substances’ and a zone ‘without process 
installations’). Regarding the ‘without storage of hazardous substances’ zone, 
the parties agree that the laying of pipelines for the supply and removal of 
(chemical) products is allowed in that zone, as long as applicable laws and 
regulations permit this. Regarding the ‘without process installations’ zone, the 
parties agrees that process plants may not be established in the zone, but that 
the storage of raw materials required for process installations, including 
dangerous substances, is possible.

15.3.  The Buyer and the Seller agree (with regard to the entire Sold Land) that the list, 
coming from the RBOI ‘Layout plan for Shell South reserve site’, version 14 
August 2007, named there as ‘appendix 1’, and indicating the permitted and 
prohibited types of companies, applies. If a reasonable interpretation of the 
aforementioned list does not provide a solution, the provisions of the zoning 
plan currently in force are decisive in answering the question of what types of 
companies are allowed or prohibited to use the Sold Land.

15.4.  In the Purchase Agreement, the parties agree to establish the easements and 
qualitative provisions specified in Article 15 above. To implement this:

 (i) the Buyer grants and the Seller accepts the zones of the Sold Land as referred 
to in Article 15.2 (indicated on the drawing in appendix 3 of these General Terms 
and Conditions; the zones apply from the relevant line to the Seller’s ground 
north of the Sold Land), as a serving property, and, for the purposes of the 
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Northern Terrain as prevailing property, the easement including the obligation 
that the zone ‘without storage of hazardous substances’ does not contain 
hazardous substances of any sort, and the zone ‘without process installations’ 
does not contain any process installations. Regarding the term ‘hazardous 
substances’, reference is made to the ‘Publicatie Gevaarlijke Stoffen’ 
[‘Publication of Hazardous Substances’, numbers 15 and 29.].

 (ii) the Buyer grants and the Seller hereby accepts that the Sold Land as the 
serving property and, for the purposes of the Northern Terrain, as the prevailing 
property, the easement including the obligation not to perform, practise, or 
allow any business activities that are in violation of the provisions of this article.

15.3  The obligations contained in Articles 15.2, 15.3 and 15.4 for the Buyer towards 
the Seller (or his legal successors as those entitled to the Northern Terrain), will 
also apply to Buyer’s legal successors in any proprietary law to the relevant 
zones of the Sold Land (as for sub (i) above) and for the entire Sold Land, as for 
sub (ii) above) and will also be bound by those of the Buyer or its legal 
successors to obtain the right to use the Sold Land. The parties have agreed that 
that obligation will be established as a qualitative obligation towards the Seller 
within the meaning of Article 6: 252 (1) of the Dutch Civil Code, and will 
establish that obligation therein. The provisions of this article do not affect 
public law (eg decree on external safety of establishments), and the Buyer 
declares to be aware of this.

15.5.  The Sold Land belongs to the establishment for which the Seller’s environmental 
permit, dated 22 April, two thousand and three, reference 910351, modified on 
27 January two thousand and six (reference 1164239), on 5 October two 
thousand and seven (reference 1334730) and on 13 February two thousand and 
eight (reference 1374832) (the ‘Environmental Permit’) applies. After transfer, 
the Seller will request the competent authority to change the Environmental 
Permit to exclude the establishment of the Seller from the Sold Land. From now 
until the time when the modified environmental permit is irrevocable, the Buyer 
will respect the Environmental Permit and, with respect to the Sold Land, will be 
liable towards the Seller and will indemnify the Seller against all costs, claims 
from third parties (including administrative penalties from administrative 
bodies) and/or (other) damage related to a violation of the Environmental 

Permit and/or relevant environmental laws unless they are caused by the fault 
of the Seller or third parties acting on the instructions of the Seller. The 
provisions stated in this paragraph should – until the moment when the 
modified environmental permit is irrevocable – be clearly recorded by the Buyer 
upon (partial or total) transfer or commissioning (such as rental, leasing, sale or 
any other (economic) transfer or commissioning) in relation to relevant third 
parties, such that they are also obliged towards the Seller with respect to the 
Environmental Permit and are liable as referred to above. Upon every transfer 
or transition – in whole or partial – of the Sold Land, the provisions of this article 
15.5 and expressed as a perpetual clause on behalf of the Seller, a direct and 
without judicial intervention fine of five hundred thousand euros (EUR 
500,000.00), must be imposed on the transferee on behalf of the Seller, without 
prejudice to the Seller’s other rights to compliance or compensation. This leaves 
the Buyer’s liability to the Seller otherwise unaffected. The Seller will inform the 
Buyer of an established violation of this article, after which the Buyer has one 
month to remedy the default; in the absence of which, the aforementioned fine 
will be paid.

ARTICLE 3: CHEMICAL AREA
1. With regards to the Moerdijk Port Authority grounds within the Chemical Area  
 (see appendix 4), the following special (literally quoted) provisions apply based  
 on the aforementioned deed of exchange as dated 4 June 1991. 

10.  IHM commits itself to Shell (Shell Nederland Chemie B.V.), as a result of the 
exchange of plot B and in association with the requirements of health, safety 
and the environment, that the established enterprises will be organised in 
accordance with the objectives of the ‘Typical Lay Out Plan’ drawn up by Shell 
and the Moerdijk Port Authority. Within the framework of the aforementioned 
‘Typical Lay Out Plan’, Shell is prepared, whether or not through the intervention 
of IHM, to consult with the businesses located on plot B, so that the mutual 
activities do not unnecessarily and adversely affect and/or unnecessarily limit 
each other’s possibilities.
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11.A.  IHM commits itself to Shell, as a result of this exchange, that Plot B acquired by 
them will be issued to third parties who have a (or part of) company that will 
maintain a business relationship with SNC. In this case third parties (customers 
and/or suppliers of SNC) who supply raw materials (preferably via pipeline).

11.B.  In connection with the provisions under 11A, IHM will consult Shell before 
transferring or objecting to any use of rights to plot B or any part thereof. This 
consultation aims to jointly investigate whether IHM does justice to the 
provision stated above in 11A. Shell’s judgment as to whether this is the case is 
decisive.

12. In the event of any further total or partial transfer of plot B, it shall be submitted 
in subparagraphs 10, 11 and 12 in the relevant deed of transfer or establishment 
of rights of business use, to be recognised and accepted by the transferring 
party, on behalf of Shell; this under penalty of a fine of two hundred and fifty 
thousand guilders (f. 250,000.-) for the transferring party who fails to pay Shell 
within 14 days of a reminder to that effect from Shell, and fully upholding Shell’s 
right to compensation and/or to claim compliance.

13.A.  The parties are aware that the current Shell site on the Moerdijk industrial 
terrain is divided into sections in terms of noise potential and noise zoning. Each 
section has a designated noise potential. The principles until now with regard to 
Shell (the so-called “Covenant agreements”) lead to noise levels of 55 decibels 
(A) on the outskirts of the Klundert town council territory. The covenant 
agreements were the formulated principles made by Shell at the time for the 
noise levels of the entire Shell site on the Moerdijk industrial terrain. The policy 
of the Provincial Executive of Noord-Brabant is currently focused on ensuring 
that there are no values in residential areas that exceed 50 decibels (A), 
meaning that, in adhering to the covenant agreements, additional conditions 
can be set.

13.B.  Shell declares its willingness to follow the covenant agreements regarding noise 
potential per square metre and, taking into account additional conditions 
resulting from the noise zoning, to transfer them proportionally. The companies 
establishing a business on plot B, whether or not through intervention from 
IHM, shall consult Shell to ensure that, within the total available noise area, 
their mutual activities do not unnecessarily and adversely affect each other and/
or unnecessarily limit each other’s development opportunities.

13.C.  In the event of any further total or partial transfer of plot B, it shall be submitted 
in subparagraph 14 in the relevant deed of transfer or establishment of rights of 
business use, it will be recognized and accepted by the transferring party, on 
behalf of SNC; this under penalty of an immediate fine, without further notice 
of default or judicial intervention, of one million guilders (fl. 1,000,000) for the 
transferring party who fails to pay Shell within 14 days of a reminder to that 
effect from Shell, and fully upholding Shell’s right to compensation and/or to 
claim compliance.

ARTICLE 4: TITLE
1. This part of the general terms and conditions is further referred to as ‘General  
 Conditions of issue for the Moerdijk Port Authority 2020, Perpetual clause for  
 Industrial Park & Chemieweg’.

BACK TO TABLE OF CONTENTS
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APPENDIX 1
Port area of the Moerdijk 
seaport	and	industrial	area

Green	outlined	area:
Port area for grounds to which 
these General Conditions are 
applicable

Green	outlined	area:
Port area for grounds to which 
these General Conditions are 
applicable
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APPENDIX 2
Designation	and	working	method	of	experts

1.  Wherever these conditions refer to experts, this is understood to mean a 
number of three (3) experts;

2.  The appointment of experts takes place upon notification of the Leaseholder, 
possibly in mutual consultation between the Port Authority and the 
Leaseholder;

3.  If within one (1) month after the notification as referred to in paragraph 2 
regarding the appointment of experts, an agreement has not reached, an expert 
must be appointed by each of the parties within four (4) weeks after the date of 
the notification as referred to in paragraph 2;

4.  The two experts thus designated will respond within three (3) months after the 
date of the notification as referred to in paragraph 2 with a designated third 
expert;

5.  If either the appointment of an expert as referred to in paragraph 3 not been 
notified to the other party within the designated period, or the designation 
referred to in paragraph 4 has not been notified to both parties within the 
period referred to in that paragraph, the most reasonable party shall request 
the President of the Breda District Court to appoint three (3) experts as soon as 
possible;

6.  Within fourteen (14) days of the date of the designation of a third expert was 
notified to the parties, in this case after the day on which the appointment of 
experts by the President of the Breda District Court has taken place, the 
Leaseholder must submit a statement of claim to the experts; at the same time, 
the Leaseholder shall send one (1) copy of that statement of claim to the 
Moerdijk Port Authority;

7.  The Moerdijk Port Authority will send a statement of response to the experts 
within fourteen (14) days of receipt of the statement of claim; at the same time, 
it shall send one (1) copy of the statement of response to the Leaseholder;

8.  The experts will hold a hearing within one (1) month of sending the statement 
of response. Parties will be notified by written notification of date and time of 
the hearing fourteen days before the date of the hearing. Any person who 
deems it necessary that a witness, or in this case expert witness, shall be heard 
at the hearing shall notify the committee of experts in its statement. If, without 
foundation, none of the Experts wish to hear from the witness, or expert 
witness, they shall make this known with written notification at least fourteen 
(14) days before the hearing;

9.  The parties can further explain their statement at the hearing. Witnesses and 
expert witnesses will – whenever one (1) of the experts or parties deem this 
necessary – be heard;

10.  The experts will make a decision within two (2) months after the hearing. The 
decision will be made known to the parties in writing within fourteen (14) days;

11.  If the provisions of the previous paragraph are not met, the Leaseholder 
requests the President of the Breda District Court to appoint three (3) new 
experts as soon as possible after the end of their appointment;

12.  The costs made by the experts in their judgment of the parties, as well as the 
costs covered by the advice shall be borne by the Moerdijk Port Authority and 
the Leaseholder and distributed according to the experts’ decision to the extent 
to which, in their opinion, the experts have met the requirements of each party 
in their decision;

13.  The costs referred to in paragraph 12 will be borne by the Leaseholder, if a 
judgement has been incited by him.
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APPENDIX 3
Drawing	of	Moerdijk	Industrial	Park,	reference	Tc-6909731
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APPENDIX 4
Drawing	of	chemical	area,	reference	U2020-011
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QUESTIONS
FREQUENTLY ASKED 
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1. How are the leasehold costs established?

The canon (ground lease) is established by the land value per square metre multiplied by 
the ground lease interest, as agreed between the Parties. That interest has been 
determined by the Moerdijk Port Authority on the basis of the average interest rate at 
which itself is financed, with a profit and risk premium of 1.5%.

An example: Suppose the land value per square metre is € 150 per m2 and the leasehold 
interest is 6%. The canon would amount to €9 per m2 per year.

2. What about indexation?

The canon is indexed from 1 January every year. We keep it up to date by using the 
Consumer Price Index (CPI) as used by the Dutch Centraal Bureau voor de Statistiek 
(Statistics Netherlands). Because the publication of those figures sometimes takes 
longer, we already make our calculations in December, using values from 1 October from 
the previous year to provide security of our calculations.

3. When do I pay the ground lease?

The ground lease is an amount calculated per square metre per year. The payment of 
this takes place quarterly.

4. How long does a leasehold contract actually last?

The term of the leasehold is usually divided into two periods. These are either two 
periods of 25 years or two periods of 40 years. This depends in part on the desired use 
of the ground. Adjustments are possible. To find out what options are available, contact 
us using the attached contact details.

5. When is the ground lease completely revised?

The ground lease is revised twice during one period. Halfway through one period, the 
ground lease is revised on the basis of any (possible) change in land value. At the end of 
a period, the ground lease is revised on the basis of both any (possible) change in land 

value and any (possible) change in leasehold interest. An example: The initial ground 
lease is agreed at €8.40 per m2 per year; this was based on a land value of €140 per m2 
and a leasehold interest of 6%. Halfway through the first period, the annually indexed 
ground lease is now €9.75 per m2 per year. A land value estimate shows that the land 
value has slightly increased in value to €145 per m2. From that moment the revised 
ground lease is 145 * 6% = €8.70 per m2 per year. Note: revisions can result in a lower as 
well as a higher ground lease.

6. How is a leasehold established?

A right of lease is a right in rem. That means that the right is established by notarial 
deed, comparable to the purchase and delivery of a property such as a house. After 
discussing the conditions of the lease with the Moerdijk Port Authority, you enter into a 
lease agreement with us. If both Parties so agree, the notary submits a notarial deed 
establishing the leasehold based on the mutually signed leasehold agreement. As both 
parties also agree, the notary passes the deed and it is registered with the Land Registry. 
Usually the Moerdijk Port Authority uses a notary known to it, so that the establishment 
of the deeds are performed smoothly and to a high standard. In general, the Moerdijk 
Port Authority therefore uses a (continuous) power of attorney for the notary to pass the 
deeds.

7. How do I know what I am getting?

To make sure that it is clear to all Parties at all times what is handed over to you, the 
Moerdijk Port Authority carries out a soil investigation prior to the issue of land. In this 
way, the actual baseline measurement is recorded. The report of the soil survey carried 
out on behalf of the Moerdijk Port Authority is added as an appendix to the leasehold 
agreement. If, prior to the issue of land, the ground contains contamination, these are 
the responsibility of the Moerdijk Port Authority, who will of course clean this up and 
make further agreements regarding this.



48

8. What is the arrangement if I want to build on 
leasehold land?

To ensure that the building(s) you intend to build remain in your ownership, we will 
establish a right of superficies at the same time as the leasehold. This means ownership 
of the land and ownership of the buildings/structures will be formally and legally 
separated. In this way, we prevent any potential accession to ownership. The right of 
superficies has the same duration as the leasehold. We do not usually charge a fee 
establishing such a right of superficies.

9. What are the SBM & SBIM?

The SBM and SBIM are foundations that represent a collective interest in safety and 
security on the Moerdijk port and industrial estate; principles that we also consider to 
be of paramount importance. The fulfilment of that collective interest involves security 
means and measures, (corporate) fire service and fire awareness, and other collective 
measures regarding safety, health care, working conditions and the environment. SBM is 
the Moerdijk Fire Service Foundation; it aims to give substance to corporate fire services 
within the Moerdijk port and industrial area through collective organisation. You can see 
an example of this at the Plaza, where the fire station is located.

SBIM is the Moerdijk Security Foundation; it organises the collective security of the 
Moerdijk port and industrial area. This includes CCTV, site fencing and collective 
surveillance operations. When you lease a plot of land from us, you undertake to 
participate in these collective safety and security measures in our conditions of 
establishment. This includes an annual financial contribution. This contribution is set by 
the board of the participating organisations, and agreed with you in a contract you sign 
with them.

10. Why do I pay a guarantee for rail connections?

In the past, the Moerdijk Port Authority has invested heavily in the construction of the 
so-called trunk railway from, to and within the port and industrial areas. We are still  
investing in this transport modality today. Serving as a collective facility, this railway is 
available for most of the port and industrial areas. When you lease a plot of land from 
us, you are generally obliged to make a (modest) financial contribution to this collective 
facility in the form of a (trunk) railway guarantee. This also applies if you do not have 
(your own), or intend to use, rail connections. You will be contributing to a collective 
facility of the Moerdijk Port Authority.

11. How or where do I request permissions for 
entrance, drainage etc.?

You can apply for these permits with our Infrastructure & Management department. 
They are happy to help you sort out what you need to do to obtain, for example, a 
permit for an access road on your plot of land.

12. What conditions apply to the area known as 
Moerdijk Logistics Park?

Separate General Terms and Conditions have been compiled for this area. You can find 
these on our website.

BACK TO TABLE OF CONTENTS



49

DO YOU NEED MORE 
INFORMATION?

LEGAL COUNSEL
+31 (0)168 - 38 88 83  |  a.vankooten@portofmoerdijk.nl

 PROGRAMME MANAGER COMMERCIAL
+31 (0)168 - 38 88 68  |  m.baartmans@portofmoerdijk.nl

PROGRAMME MANAGER INFRASTRUCTURE
+31 (0)168 - 38 88 78  |  h.schakenraad@portofmoerdijk.nl

Ard
van Kooten

Manon
Baartmans

Henk 
Schakenraad
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